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QUESTION PRESENTED 


Whether the Court below erred in holding that 
it had no power to enforce an existing agreement between 
appellant and appellee dividing rights of jurisdiction and 
representation respecting employees employed by REA Express, 


Inc., in a situation where such agreement was breached by 


appellee by invoking the services of the National Mediation 


Board to obtain a certification granting such appellee 
jurisdiction and representation rights which are contrary 


to such agreement. 


In the 


UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
’ WAREHOUSEMEN AND HELPERS OF AMERICA, | 


Appellant 


Ve 


BROTHERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT - 
HANDLERS, EXPRESS AND STATION EMPLOYES, 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT | 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


Appellant, International Brotherhood of Teamsters, filed 
a Complaint in the District Court for the District of Columbfa in 


which it sought enforcement of an existing agreement between it 


and appellee, Brotherhood of Rallway and Steamship Clerks, such 
agreement allocating on a company-wide basis certain rights of 
jurisdiction and representation over certain classes of employees 


employed by REA Exprass, Inc. 


Appellee filed a Motion to Dismiss together with a 


Motion for Summary Judgment and appellant countered with a Cross- 
Motion for Summary Judgment. The case was heard before Judge 
Holtzoff on September 30, 1965. The Court, after hearing argument, 
{ssued an oral opinion from the bench holding in substance that 
the court had no power to enforce the agreement inasmuch as the 
National Mediation Board had assumed jurisdiction over the repre- 
sentation proceeding filed by the Clerks notwithstanding the fact 
that the representation rights claimed by the Clerks in such 
proceedings before the NMB would be in violation of such agreement. 

On October lth, the Court issued an order granting 
appellee's Motion for Summary Judgment, denying appellant's 
Cross-Motion for Summary Judgment, and dismissing appellant's 
Complaint. 

Thereafter, on October }, 1965, notice of appeal 
to this Court was filed and served by counsel for appellant 
on appellee. Appellant also filed a Motion for Injunction and 
Stay Pending Appeal, which motion was denied by this Court by 
_order dated October 29, 1965. (Case No. 19,712). 

This Court has jurisdiction over this appeal under 
28 U.S.C. 1291. 


STATEMENT OF THE CASE 
The facts in this case are not in dispute. They are set 
forth principally in appellant's complaint, the allegations of 
which were not denied by appellee, and by appellee's Statement 


of Facts as to Which There is no Genuine Issue, with which Statement 


the appellant is in agreement. 

Appellant (hereinafter and sometimes referred to as IBT) 
filed a complaint in the District Court below seBking to obtain 
specific performance of an agreement between it and appellee 
(hereinafter and sometimes referred to as BRC) providing for the 
division of jurisdictional and representational rights among the 
employees of REA Express, Ine. Specifically, appellent sought a 
mandatory injunction requiring appellee to withdraw an “Application 
for Investigation of Representation Dispute which appellee had filed 
with the National Mediation Board. (Complaint p. 12). 


IBT and BRO for some years prior to 1937 had been engaged 
4n a series of jurisdictional disputes over the right to represent 
various classes of REA employees. In June, 1957, pursuant to 
mediation proceedings before the National Mediation Board and 
with the assistance of that agency, appellant and appellee entered 
into an agreement under which it was agreed that appellant would 
have jurisdiction to represent REA drivers, helpers end garagemen 
4n eight cities in which appellant then represented such employees. 
The agreement further provided that appellee would represent the 
remaining employees of REA in all other cities, with the exception 
of certain machinists then represented by the International 


Association of Machinists which are not involved in the present 


case. (Complaint p.4). Over the years under this agreement, BRO 
has represented approximately 35,000 of REA employees throughout 
the country and IBT has represented approximately 3,200, principally 
drivers and helpers, located in some major eight cities. REA 
signed this agreement as a formal party thereto. (Complaint p.3). 
Tis agreement is still in existence, 4n full force and 
effect. The agreement took the form of a definition of the juris- 
diction and bargaining rights which would be held by the appellee 


BRO, and reads as follows! 


As a basis for mediatim of the above-entitled 
cases it is agreed that the scope rule proposed by 
the Brotherhood of Railway and Steamship Olerks, Freight 
Handlers, Express and Station Employes as Article 1 
of the proposed agreement shall read: 
Article 1 
SOOPE 
Employees Affected - Rule 1. These rules shall govern 
the hours of service and working conditions of all 
employes in service of the Railway Express Agency in 
the United States subject to the exceptions noted below: 
Exceptions 
These rules shall not apply to - 
(a) Machinists, blacksmiths, wood workers, printers, 


painters, trimmers, carpenters, stationary engineers 


and stationary firemen, and other similar crafts 


Chauffuers and helpers, stablemen and Helpers 


of America in the following cities: 
Cincinnati, Ohio, Oleveland, Ohio, Newark, N.d., New 
York, N.Y., Philadelphia, Pa., St. Louis, Mos, San 
Franciseo, Oalif., Ohicago, Ill., and in any other city 
4n which a majority of chauffeurs and nelpers, stablemen 
and garagemen may hold membership in the International 
Brotherhood of Teamsters, Ohauffeurs, Stablemen and 


Helpers of America. (See Exhibit "a" attached to the 


Complaint). 
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As set forth in paragraphs 8 and 9 of the verified complaint 
(p. 6), undenied by appellee, the Mediation Agreement of 1937 was 
designed to settle once and for all the jurisdictional and repre- 
sentational disputes between the two unions, and IBT thereafter acted 
in full reliance on this agreement. Paragraphs 8 and a ‘of the com- 
plain} read as follows: 

"8, The said Mediation Agreement of 1957, together 

with the scope rule provided for thereunder and sneorporated in 
subsequent agreements as aforesaid, had as its principal purpose the 
settlement of jurisdictional claims as between plaintiff and defendant 
concerning the right to represent drivers, helpers and garagenen 
employed by REA so as to avoid all prospective disputes and contro- 
versies between plaintiff and defendant concerning jurisdiction or 
rignte of representation. Thus, 4n substance and effect, such Media~ 


tion Agreement of 1957 constitutes during its extstence a “no-rei@ing” 


agreement between plaintiff and defendant." 

"9, In reliance on such Mediation Agreement of June, 
1937, plaintiff has refrained from organizational attempts in areas 
not covered by the scope rule, although increments of drivers and 
helpers employed by REA in various smaller towns on the perimeter of 
the several cities where-plaintiff has representation rights have 
occurred by voluntary action of the employees involved and without 
objection of defendant. In addition, and in reliance on the Media- 
tion Agreement and accompanying scope rule, plaintiff has established 
local unions in various cities in which plaintiff has been accorded 
bargaining rights under such Mediation Agreement, consisting solely 
of REA employee members or else have placed such REA employees repre- 
sented by plaintiff 4n already established local unions affiliated 
with the plaintiff. ‘In such locals, various welfare penefits have 
been established and are presently in existence for such REA members 
of plaintiff and substantial treasuries in each local have been 
accumulated, made up'in whole or in part of dues paid by such REA 
members. These aforesaid benefits have been established and the 
aforesaid assets have been accumulated by REA employees who are 
members of plaintiff by virtue of such membership and not by virtue 
of any agreement with REA. Finally, in further reliance on such 
Mediation Agreement, plaintiff has obtained various employment rights 
for the REA employees it represents, including 4{mportant rights of 
seniority, which are not available to employees represented by BRO 
under its agreement with REA." 

This so-called "Mediation Agreement" of 1937, declaring 
the respective representation rights of appellant and appellee at 


REA was incorporated as the "scope rule” in all successive collective 


agreements between REA and appellant and appellee respectively and 


such agreement is presently in full force and effect under the 


current collective bargaining agreements between appellant and REA 
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and appellee and REA. (Complaint p. 6). 
Notwithstanding the foregoing, appellee filed 4ts aforesaid 
Application for Investigation of Representation Dispute with the 
National Mediation Board through which it sought to obtain bargaining 
rights on behalf of all REA employees, 4ncluding the 3,200 employees 
ong represented by appellant. (Complaint p. 8). The- Mediation Board 
conducted a hearing on such Application during which appellant raised 
numerous objections to the processing of the Application, 4ncluding 
the existence of the Mediation Agreement and existing collective 
agreements incorporating such Mediation Agreement. The Mediation 
Board, however, ignored the existence of the agreement and, 4ndeed, 
in a separate determination called Interpretation No. 108, Case Nos. 
A 323, A 345 and A383, concluded that the Mediation Agreement of June, 
1937, did not constitute a “so-called perpetual no-raid pact between 
the organizations" , although not denying that the agreement at that time 
at least was in full force and effect. (Exhibit 1 attached to affidavit 
of William J. Hickey). On September 8, 1965, the Mediation Board issued 
a decision in which it directed an election within the near future 
among all employees of REA, including those represented by appellant 
and appellee. (See Exh. D attached to Complaint). This was done even 
though not a single one of the 3,200 employees menresenied by the 
appellant, all of whom are members of appellant, indicated through the 
signing of an authorization card or otherwise, any desire to be 


represented by appellee. (Oomplaint p. 8). 


The Board directed an election even though the record before it 
disclosed that the mediation agreement had resulted in harmonious 
relations between all the parties thereto and both appellant and 
appellee had enjoyed long, peaceful and beneficial bargaining 
relations with REA. Appellant thereupon filed the present complaint 
and request for relief pursuant to the precedent established in 

TWUA v. UTW, 258 Fed 743 (7th Cir.), as will be hereinafter more 

fully developed. As above {ndicated, Judge Holtzoff denied relief, 
dismissed the complaint and granted appellee BRO's motion for summary 
judgment. For the convenience of the Court, a copy of Judge Holtzoff's 
opinion is attached to this brief as Appendix A. A request for 
injunction and stay pending appeal was denied both by the Oourt 


pelow and by this Oourt. (Oase No. 19,712). 


STATUTE INVOLVED 


Section 301(a) of the Taft-Hartley Act (29 U.S.0. 185) 


provides? 


Suits for'violation of contracts between an employer and 

a labor organization representing employees in an industry 
affecting commerce as defined in this Act, or between any 
such labor organizations, may be prought in any district 
court of the United States having jurisdiction of the 
parties, without respect to the amount in controversy or 
without regard to the citizenship of the parties. 


Section 2, Ninth, of the Railway Labor Act (45 U.S.C. Ohap. 8) 


provides as follows: 


If any dispute shall arise among @ carrier's employees as 
to who are the representatives of such employees designated 
and authorized in accordance with the requirements of this 
Act, it shall be the duty of the Mediation Board, upon 
request of either party to the dispute, to investigate such 
dispute and to certify to both parties, in writing, within 
thirty days after the receipt of the invocation of its 
services, the name or names of the individuals or organi- 


zations that have been designated and authorized to 
represent the employees involved in the dispute, and 
certify the same to the carrier. Upon receipt of such 
certification the carrier shall treat with the repre- 
sentative so certified as the representative of the 

craft or class for the purpose of this Act. In such 

an investigation, the Mediation Board shall ‘be author- 
ized to take a secret ballot of the employees involved, 
or to utilize any other appropriate method of ascertain- 
ing the names of their duly designated and authorized 
representatives in such manner as shall insure the choice 
of representatives by the employees without interference, 
4nfluence, or coercion exercised by the carrier. In 

the conduct of any election for the purposes herein 
4ndicated the Board shall designate who may participate 
in the election and establish the rules to govern the 
election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days designate 
the employees who may participate in the election. The 
Board shall have access to and have power to make copies 
of the books and records of the carriers to ‘obtain and 


utilize such information as may be deemed necessary by 
4t to carry out the purposes and provisions iof this 


paragraph. 
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STATEMENT OF POINTS 


1. The court below had jurisdiction in this case under 
Section 301 of the Labor-Management Relations Act, as amended, 
29 U.S.0. 185, under 28 U.8.0- Secs. 1331 and 1337 and under Title 11, 
Section 306 of the D. 0. Code. 


2. In deciding this case, the courts must apply federal 
substantive law governing the meaning and application of labor 


_ agreements. 


3. Applicable federal substantive law requires enforcement 


of agreements between unions settling jurisdictional disputes. 


4, ‘The Mediation Agreement of 1937, as incorporated in 
the current collective agreements between the parties and REA, 
constitutes a settlement of the jurisdictional and representation 


claims between the parties. 


5. An order requiring Appellee to withdraw its representa- 


tion application from the National Mediation Board 4nterferes with 


no employee or union rights under the Railway Labor Act. 


6. Appellee had no right to anvoke the processes of the 
National Mediation Board seeking to represent employees 4t had agreed 
py contract not to represent and, in the process, raiding the member- 
ship of Appellant which by contract it had agreed not to raid. 


United Textile Workers of America v, Textile Workers Union, 258 F.2d 


743 (Tth Cir. 1958); Retail Clerks Ve Lion Dry Goods, 369 U.S. 17 
(1962), and other authorities. 


7. The court below erred in holding that it did not have 
"power" to grant the relief requested by Appellant on the ground 
that Appellant was, in reality, seeking in this action a judicial 
review of a determination of the National Mediation Board. 

| 

8, The court below erred in refusing to follow Textile 
Workers, supra, point 6, on the ground that that case had been 
disapproved in International Union v, Metal Polishers. Union, 
180 F. Supp. 280 (S.D. Calif. 1960) and Local 33, Internationel 
Hod Oarriers v, Mason Tenders, 291 F.2d 496 (2d Cir. 1961). 


9. The court below erred in attempting to distinguish 


Textile Workers, supra, point 6, on the ground that the power of 
District Courts to "review" representation decisions of the NLRB 


"43 much broader" than their power to "review! NMB decisions. 


10. Such other points as are embraced within or relevant 


to the foregoing. 


SUMMARY OF ARGUMENT 


Appellant relies on the case of United Textile Workers of 


SD 


America v. Textile Workers Union, 258 F.2d 743 (7th Oir. 1958). This 
case has been approved by the Supreme Court, followed in other cases, 
and affords complete support for the relief sought in this case, namely 
an order requiring appellee to withdraw its proceedings before the 
National Mediation Board. In that case, as here, two unions had form- 
ally agreed to settle their right to represent certain employees of an 


employer in a certain manner. In addition, in the present case, the 


employer itself is a signatory to such agreement. There, as here, 


one of the union parties to the agreement had, notwithstanding such 
agreement, applied to a governmental agency to which Congress had given 
jurisdiction to determine employee choice of a union representative to 
acquire bargaining rights which, if granted, would constitute a breach 
of the agreement. There, as here, notwithstanding the agreement, the 
governmental board in question assumed jurisdiction and directed an 
election in the unit requested by the petitioner, finding that the agree- | 
ment was no bar to processing of the petition. In the present case, 
the jurisdictional agreement in question has been in existence for 

a much greater period of time than the agreement involved in the 
Textile Workers case, and appellant and its members, in reliance 

on the agreement, had acquired many rights, vested and otherwise, 

over the years, including welfare benefits established for its 

members, establishment of local union treasuries and a long history 


of collective bargaining under which various rights, particularly 


13 


seniority rights not available to members of the competing union 


a 


had been established. The court in the Textile Workers case held 
such an agreement to bar the union from seeking to preach it through 
use of the services of:a governmental agency and required the 
breaching union to withdraw its representation proceeding before 
that agency, although the agency had already mrocessed the case. 

For the convenience of the Oourt, a copy of the District Court 
opinion and a copy of the Court of Appeals opinion in the Textile 


Workers case is attached hereto as Appendix "B".and "C". 


The Federal labor. policy, as enunciated by the federal 
courts since the Supreme Court's decision in 2.W.U. v3 Lincoln 
Mills, 353 U.S. 448, has consistently favored the strict enforce- 
ment of agreements between unions allocating jurisdiction and 
representation rights. This policy is particularly applicable 
where, as here, the employer has joined in the agreement. Under 
such policy, say the courts, industrial peace and harmonious 
relationships can best be maintained, particularly where as here, 
long experience under such agreements has resulted in just such 
harmony. No party to such an agreement should be permitted to 
seek the help of a governmental agency to breach it with conse= 


quences which might be greatly disruptive of industrial peace. 
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The Federal Courts Have Jurisdiction 


nn ene eee CeIn Eeneaemmmmmmmmnnaad 


Over This Action 

Although Judge Holtzoff below did not dismiss the pro- 
ceeding for lack of jurisdiction but rather for lack or power to grant 
the relief sought, it'may be well preliminarily to indicate the grounds 
upon which federal court jurisdiction is premised. There are at 
least three separate grounds for jurisdiction as follows: 

(1) The Court has jurisdiction under Section 301 of the. 
Labor Management Relations. Act, as amended, 29 U.S.0. 185. That 
section authorizes suits in federal district courts for "violations 
of contracts between an employer and labor organization representing 
employees in an industry affecting commerce as defined in this Act, 
or between any such labor organizations." (Emphasis supplied.) 

Both appellant and appellee represent employees in 
industries affecting commerce, as defined in the Labor Management 


Relations Act. Even if it be argued that the appellee predominantly 


represents employees in the railway 4{ndustry, it in fact also 


represents employees in industries "affecting commerce" with the 
meaning of Section 301, as evidenced by its designation as the 
"Brotherhood of Railway and Steamshi Clerks," and by its applica- 
tion and receipt of certifications from the National Labor Relations 


Board in numerous cases. See, for instance! International Expediters, 
Inc., 2-RD-486; Republic Carloading & Distributing 0o., 13-R0-6006, 


14-RC-3357; Metropolitan Coach Line, 21-RC-3300; Unton Motor 
Coach Terminal Co., 13-RM-8. 
A recent decision of the Court of Appeals for this 

Circuit, Masters, Mates & Pilots v. N.L.R.B., F.2d : 

App. D.C. » 59 LRRM 2566 (June 21, 1965), held that a 
labor organization is subject to the Labor-Management Relations Act 
even though very few of its members are employees within the meaning 
of that Act. See also, I.B.E.W. v. N.L.R.B.,350 F.24 791, 
App.D.C. . | 

(2) Another basis for jurisdiction is 28 U.S.C. 1321 and 

1337, which gives federal district courts jurisdiction of civil 


actions arising under any Act of Congress regulating commerce . 


See, International Ass'n of Machinists v. Central Airlines, 372 U.S. 
682. | 


(3) Finally; jurisdiction of this Court exists over this 
action as a common law suit for breach of contract under Title ll, 
Section 306 of the D.C. Code. anes 
However, regardless of the jurisdictional’ basis for this 
suit, as will be established below, substantive federal labor law 


must be applied in resolving the case. 
E | 
In Deciding This Case Federal Substantive 
Law Governing The Meaning And Application 
Of Labor Agreements Must Be Applied 
A long series of Supreme Court decisions interpreting 


the National Labor Relations Act and the Railway Labor Act has made 


clear the High Court's view that labor contracts are not to be treated 
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as private agreements subject to interpretation in accordance with 
common law principles, but rather that they are vested with a public 
interest and must be construed and enforced in a manner which is 
consistent with the overall objectives of the national labor policy. 
The doctrine that federal law rather than common law prin- 
ciples and rules of construction. must govern contracts arising in 
the labor relations area had its origin in Textile Workers Union v. 
Lincoln Mills, 353 U.S. 448 , in which the Supreme Oourt held that 
by enacting Section /30l1(a) of the Taft-Hartley Act, Oongress created 
a federal forum for/suits brought under labor contracts. In the 
course of its decision, the Oourt considered what substantive law is 
to be applied in suits under Section 301(a): 
« « » We conclude that the substantive law to 
apply in suits under Section 301(a) is federal 
law which the courts must fashion from the 
policy of our national labor laws .. . The 
Labor-Management Relations Act expressly fur- 
nishes some substantive law. It points out 
what the parties may or may not do in certain 
situations. Other problems will lie in the 
penumbra of express statutory mandates. Some 
will lack express statutory sanction but will 
be solved by looking at the policy of the legis- 
ylation and fashioning a remedy that will effectu- 
ate that policy. The range of judicial inven~ 


tiveness will be determined by the nature of the 
problem oe @ @ 353 U.S. 448, 456=7. 


See also, United Steelworkers v, Warrior and Gulf Navigation 0o., 
363 U.S. 574. 


In Teamsters Local 174 v, Incas Flour, 369 U.S. 95, 
the Oourt enunciated the principle that in suits brought in the state 


courts involving the interpretation and application of labor contracts, 


=i 


those courts must apply federal law rather than state contract law. 


As stated by Mr. Justice Stewart for the majority 


The possibility that individual contract terms 
might have different meanings under state and 
federal law would inevitably exert a disruptive 
influence upon both the negotiation and! admin- 
istration of collective agreements. Because 
neither party could be certain of the 

rights which it had obtained or conceded, the 
process of negotiating an agreement would be 

made immeasurably more difficult by the) necessity 
of trying to formulate contract provisions in such a 
way as to contain the same meaning under two or 
more systems of law which might some say be in- 
voked in enforcing the contract. Once the collec- 
tive bargain was made, the possibility of conflic- 
ting substantive interpretation under competing 
legal systems would tend to stimulate and prolong 
disputes as to its interpretation. Indeed, the 
existence of possibly conflicting legal concepts 
might substantially impede the parties’ willing- 
ness to agree to contract terms providing for 
final arbitral or judicial resolution of disputes. 


The importance of the area which would be affected 
by separate systems of substantive law makes the 
need for a single body of federal law particularly 
compelling. The ordering and adjusting of competing 
interests through a process of free and) voluntary 
collective bargaining is the keystone of the federal 
scheme to promote industrial peace. State law 

which frustrates the effort of Oongress to stimulate 
the smooth functioning of that process thus strikes 
at the very core of federal labor policy. 


In Machinists v. Central Airlines, su re, the 
Supreme Oourt concluded that the principle that federal substantive 
law governs the interpretation and enforcement of labor contracts is 
equally applicable to agreements reached under the Railway Labor Act 
and that an interpretation of a collective bargaining agreement issued 
by a system board of adjustment established under Section 204 of the 


Railway Labor Act is enforceable in the federal courts. In Oentral 


-18 «- 


Airlines, supra, the International Association of Machinists prought 


suit in a United States district court, under 28 U.S.0. 1331(a) and 
28 U.S.0. 1337, %o enforce a system board award ordering the rein- 
Statement of six dischargees without loss of seniority and with back 
pay. The district court granted Central's motion to dismiss for 
lack of jurisdiction and the Court of Appeals for the Fifth Circuit 
affirmed, ruling that the complaint did not disclose Norfirmatively 


a federally created cause of action" and that "this suit is nothing 


more than a state-created action to construe a contract.” 295 F.2d 


209 at 220. 


The Supreme Court reversed. In the course of its decision 


4% declared: 


It is therefore the statute and the federal law 
which must determine whether the contractual 
arrangements made by the parties are sufficient 
to discharge the mandate of Sec. 204 and are con~ 
Act and its purposes. 
4ne whethe 


many states, 
of the Act 


Te needs of the subject matter manifestly call for 
uniformity. Compare Teamsters, Chauffeurs Ware= 
housemen & Helpers V Tucas_ Flow Coe» 309 Uede 95, 
105, 104, 7 LeHd. Da 593, 598, 599+ 25. Ot. 571. 


The contracts and the adjustment poards for which 
they provide are creations of federal law and bound 
to the statute and its policy. If any provision 
contained in a §204 contract is enforceable, it is 
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of congressional sanction: "T?]ne federal statute 

4s the source of the power and authority). . + The 
enactment of the federal statute . « « is the govern- 
mental action . . -though it takes a private agree- 
ment to invoke the federal sanction . - sA union 
agreement made pursuant to the Railway Labor Act, 


has, therefore, the imprimatur of the federal law 


pre akan 50 or Railway Employes' Dept. A.F. of L 

v. Hanson, 361 U.S. Deh. 232, 100 Lb. ed. 1112, 1130 
Tizi 76 8. Ot. 714. That is, the {204 honterao Sani 
like the Labor Management Relations ‘Act, 0301 contract, 
4s a federal contract and is therefore governed and 


enforceable by federal law . « e Emphasis supplied). 
372 U.S. O02, 91-925” 


) 
Applicable Federal Substantive Law Requires 


Tmforcement of Agreements Between Unions) 
Settling Jurisdictional Disputes 


It is established substantive federal law that no-raiding 


agreements between labor organizations are binding and enforceable. 
In U.T.W.A. ve ToWU-, 258 F.2d 743 (7th Oir.), the Court of Appeals 
affirmed the issuance of an injunction in a suit brought under 
Section 301(a) of Taft-Hartley requiring the defendant union to 
withdraw a representation petition filed with the National Labor 
Relations Board in violation of the defendant's no-raiding agreement 
with appellant. The Court declared as follows with respect to the 


efficacy of no-raiding agreements? 


The defendant Union is urging that despite its 

- contractual commitment with plaintiff Union, it 
4g free to raid and capture members belonging 
to plaintiff, because federal courts are without 
jurisdiction to compel obedience to Non-Raiding 


contracts. We disagree. 
| 


. » - If we struck down§301 the aim of the 
"No-Raiding" agreement would be nullified and 

4t would be the same old familar story where 

men enter agreements one party to which either 

knows in advance, or later seeks to escape because, 
there is no enforcing apparatus. Apparently Congress 
realized that without coercive measures placed in 

the hands of parties to agreements, the paper 

bearing empty words becomes a useless thing « « « 

253 Fe2d 743, 749. 

(Because of the importance of this decision and its 
relevance to the present case, we are attaching copies of the 
District Court's decision of Judge Igoe and the unanimous decision . 
of Judges Finnegan, Schnackenberg and Parkinson of the Oourt of 
Appeals.) 

Accord: Machinists ve. Firemen and Oilers, 234 F. Supp. 
858 (N.D. Ga.); Lumber and Sawmill Workers ve Millmen's Local, 

169 F. Supp. 765 (N.D. Cal.). 
Moreover, United Textile Workers, Supra, was cited 
approvingly by the Supreme Oourt in Retail Clems v Lion Dry Goods, 
369 U.S. 17, as follows: "A federal forum was provided for action 
on other labor contracts besides collective bargaining contracts. 


See, @.g-, Textile Workers Vy» Textile Workers Union (OA 7, Ill.) 
(no-raiding agreement). 369 U.S. 17, 26. 

In Lion Dry Goods, supra, the Supreme Oourt also estab- 
lished as a means of minimizing disruption to {nterstate commerce, 
the necessity for enforcement of an agreement which included a commit = 


ment by a union that it would not assert representation rights over 


certain groups of employees. In that case a "Statement of Under- 


: | 
standing" entered into between an employer and a union which was 
brought about through the efforts of a local mediation body provided, 
4n settlement of a strike, that the employer would reinstate striking 
employees without discrimination and contained an acknowledgment by 
the union that it was not then entitled to recogni tion as the exclu- 
sive representative of the employees. The "Statement of Under- 
standing" was held a "contract" within the meaning of Section 301 (a) 
of Taf t-Hartley and enforceable 4n a suit brought thereunder. The 
Court declared that, "[iJf this kind of strike settlement were not 
enforceable under §301(a), responsible and stable Labor relations | 
would suffer, and the attainment of the labor policy objective: of 
minimizing disruption of interstate commerce would be! ‘made more 
difficult." 369 U.S. 17, 27. : 

It ig also relevant to note that the National Labor Rela- 
tions Board has adhered to the doctrine that where 4 collective 
pargaining agreement contains a provision by which a ynion disclaims 
its right to represent certain categories of employees, the NLRB 
will not, during the life of that agreement, entertain a petition 
by that union for representation of such employees. This doctrine 
was announced in Briggs Indiana Corp., 63 NLRB 1270, in which the 
United Auto Workers filed a petition with the NLRB for a representa-= 
tion election covering plant protection employees. The UAW was at 
the time a party to a collective bargaining agreement with Briggs 
Indiana covering all production and maintenance employees. The 


‘contract declared that during the life of the agreement the union 


would "not accept for membership ». » « plant protection employees." 


On the basis of this agreement, the employer moved to dismiss the 
UAW petition. In granting the employer's motion, the Board stated? 


The question here is . .. merely whether it 
is the proper function of the National Labor 
Relations Board to expend its energies and 
public; funds to confirm a result which the 
Union agreed it would refrain, temporarily, 
from seeking to achieve. It is the Union, 

not an employee, that is the moving party 
before the Board; it is the Union that seeks an 
election and the imprimatur of the Board cer- 
tification. If, as the dissenting opinion 
suggests, "the contract should never have been 
made in the first place," the International 
may have good reason to regret the original 
commitment or to decline hereafter to renew 
it. But this Board should not take affirma- 
tive action to facilitate its avoidance. 

That is not the business of the Government of 
the United States. 63 N.L.R.B. 1270, 1273. 


It is submitted that the Textile Workers case, together 
with the other cases cited above, afford ample precedent for the 
issuance of the tmjihetion prayed for in the present case. There, 
as here, the governmental agency having jurisdiction of represen- 
tation disputes had directed the election. There, as here, the 
union parties involved in the election had previously agreed to 
refrain from invading each other's jurisdiction and representation 
rights. There, as here, such agreement was in full force and effect. 
There, as here, in violation of such agreement one of the union 
parties proceeded to invoke the aid of a governmental agency to 


obtain represéntation rights that it had already disclaimed. If 


anything, the instant case is even stronger than Textile Workers, 


for here the governmental agency in question, as well as the employer 
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4nvolved, were parties to the settlement of the jurisdiction dis- 
pute between.plaintiff and defendant. Olearly the reasoning and 
policy considerations underlining the decision in the Zextile 


Workers case are equally applicable here. 


D 


Te Mediation Asreement of 1937 as 
Incorporated In fhe Current Collective | 
Agreements Between The Parties And REA | 
Constitutes A Settlement Of The Juris- 
dictional and Representation Claims 


Between The Parties Until Changed. 
| 
The Mediation Agreement of 1937 was the product of 
long and serious discussions between appellant and appellee 
in which the Mediation. Board and REA were also involved. It 
constituted the settlement of jurisdictional disputes between 
appellant and appellee which had long plagued the express industry. 
In good faith the parties finally incorporated into a formal 
detailed agreement provisions determining their respective juris- 
diction and rights of representation at REA. This understanding 
has been incorporated in all successive collective vargaining 
agreements between the parties and REA and is in effect in the 
present and existing agreements between appellant and REA and 
appellee arid REA. Hence, although the defendant has nad numerous 
opportunities to negotiate changes in the agreement, Lt has not 


done 80. 


A Presidential Emergency Board appointed by President 


‘Roosevelt in 1941 to deal with a strike at REA which had erupted 


in Detroit took a serious view of the purpose and effect of the 
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1937 Mediation Agreement as incorporated into the parties’ 


existing agreements with REA. 


so-called 


In the course of its "Report to the President," the 


"Stone Board" made the following findings concerning 


the packground and purpose of the Mediation pesconcen tsa 


x/ Report 


. « e[W]hile the subject matter of the present 
inquiry is a dispute concerning representation, 

its source is in a controversy over jurisdiction 
which was pending for many years between the BRO 
and the IBT. We were told that both originally 
claimed the right to organize the vehicle men in 
employ of the REA. That long-standing and trouble- 
some question of jurisdiction has never heretofore 
resulted in a strike. Attempt was made to settle 
4+ through mediation by the National Mediation 
Board in 1937. There resulted two contracts; one 
between the REA and BRC and the other between the 
REA and IBT. These contracts were made at the 

same time and resulted from a single mediation, the 
purpose of which was not only to compose the issue 
as between employer and employee but also to adjust 
4% between the two Brotherhoods. 


That purpose appears from the scope rules of the 
two agreements. The result was to give the IBT 
authority, to represent RBA vehicle employees at 
Cincinnati, Cleveland, Newark (N.J.), New York, | 
Philadelphia, St. Louis, San Francisco, Chicago, 
and in any other city in which a majority of 
chauffeurs and helpers, stablemen and garagemen may 
hold membership in the IBT. 


* * * 


to the President by the Emergency Board Appointed 


November 7, 191, Under the Provisions of the Railway Labor 
Act to Investigate a Dispute between the Railway Express 


Agency, 


Inc., a Carrier, and Certain of {its Employees 


Represented by the International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers (GPO, 1941) . 
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It is thus plain that both contracts recognized the 


IBT as representative of the designated employees 
in the eight cities enumerated. 


| 
* * * 
It is essential to collective bargaining that all 
concerned know who has the power of representation. 
It is needful also for that power not to shift from 
one agency to another too frequently or at the mere 
caprice or whim of anyone. To the extent that or- 
derly change of representation can be provided for, 
both as to process nad occasion, by definite con- 
tractual terms, there will be added assurance of 
industrial peace, particularly as between groups of 
employees. Although the matter under investigation 
had its origin in a question between the two brother- 
hoods, the REA as employer was speedily drawn in of 
necessity. The result was serious breach of indus- 
trial peace and damaging interruption of interstate 
commerce. 


We find nothing in the Railway Labor Act, and know 


of nothing elsewhere in law or public policy, which 
prevents organized employees from entering into 
contracts to determine for a future period the bar- 
gaining agency and the method to be used in changing it. 


The current contracts settled the longstanding juris- 
dictional issue between the two brotherhoods. They 
substituted for their conflicting jurisdictional claims 
a compromise whereby the employees involved were divided 
between the two on.a definitely stated basis. 


In concluding its Report to the President, the Emergency 
Board expressed its concern that disputes arising under the Mediation 
Agreement must have a forum for their resolution: 


At times there is as much, or even more, danger of 
strikes over disputes between rival labor organiza~ 
tions as of strikes due to disputes between labor 
organizations and employers. Henoge it seems that 
the National Mediation Board should have authority 
under the law, if it does not now, to intervene just 
as it now does in direct disputes between employer 
and employees. 
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The issue from which this emergency arose was 
in origin and content between the two unions. 
Temporarily at least it has been settled. Its 
permanent adjustment remains a problem. 


The Board feels that all such disputes should be 
settled finally by the unions, peaceably and 
without embroiling employers or interrupting 
service, with consequent damage to public interest. 


E 


An Order Requiring Defendant To Withdraw Its 
Representation Application From the National 
Mediation Board Interferes With No Employee 

Or Union Rights Under the Railway Labor Act. 


It is clear that agreements between labor organizations 


in establishing representation rights do not conflict with any poli- 

cles of the Railway Labor Act. The right of employees freely to 

select their bargaining representative does not vest in employees 

the power to compel a labor organization to represent them against 

its will. A labor organization is not compelled by law to undertake 

to organize or seek to represent any unit, group or class of employees: 
It follows that when a labor organization voluntarily 

agrees that it will not undertake to organize, represent or seek to 

become exclusive bargaining agent for an ascertainable class of employ- 

ees, it does not deprive the employees involved of a statutory right, 

for they are not entitled by law to demand that the organization 

undertake to organize, represent or bargain for them. This the NLRB 

recognized in Briggs Indiana Corp., supra, in which it declared: 
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[t]he exercise of the right of given 
employees to choose any representative 
they desire is never literally unre- 
stricted; the field of choice is: 
necessarily limited by the number of 
labor organizations willing to undertake 
collective bargaining on their behalf. 
63 N.L.R.B. 1270, 1272. 


Observing the distinction between contracts a bargain 
away rights guaranteed employees under the Act and contracts which 
take from employees nothing to which they are entitled, the Board in 
the Briggs case overruled "a long line of cases" in which it had 
facilitated avoidance by labor organizations of commitments undertaken 
by them in collective bargaining contracts with employers not to seek 
to organize or represent particular classes of the employer's employees. 
Moreover, when a union party to such a contract seeks to obtain the 
fruits of its breach by filing a representation petition, "Tijt Ls 
the Union, not an employee, that is the moving party before the 
Board; it is the Union that seeks an election and the imprimatur of 
a Board certification." To permit the union to obtain an election 
in such clrcumstances is not to vindicate any statutory right of 
employees. Rather it is to "facilitate ... avoidance” by the 
union of its contract. That, said the Board, "is not the business 
of the Government of the United States." (Emphasis supplied.) 53 
N.L.R.B. 1270, 1273. : 

"Rights" aside, it is simply beyond question that 


voluntary agreements between unions, and their performance, effectuate 


rather than impair the policies of the Railway Labor Act. Such agree- 


ments tend to stabilize labor relations, an object which the Board and 


the courts have always acknowledged to be central to the statutory 
labor relations scheme. Such agreements avoid costly, time-consuming 
and bitter election cempaigns, with their occasional disruption of 
production and their frequent organizational and economic strikes. 
They free the union parties to devote their energies to representing 
their present members more effectively. 

All this the Mediation Board has itself acknowledged. 
Hence, if the Board had regarded the mediation agreement as being 
inconsistent with the basic objectives of the Railway Labor Act, 

{£t would never have undertaken to serve as midwife to its establishment. 

It ts true that the National Mediation Board has declared 
that the Mediation Agreement of 1937 does not constitute a "perpetual" 
no-raiding pact, and that, in any event, the Mediation Board's pro- 
cesses are not subject to the terms of private agreements between 
untons. Plaintiff submits, however, that its position in the instant 
case 1s wholly consistent with that of the Mediation Board. 

First, the Board expressly declined to {interpret the 
mediation agreement as it has been incorporated into the current 
collective bargaining agreements between appellee and REA and appel- 
lent end REA, taking the position that its jurisdiction to interpret 
contracts extends only to the original Mediation Agreement of 1937 
which was entered into under the Board's aegis. Further, appellant 


agrees that the Mediation Agreement of 1937 does not constitute a 


"perpetual" no-raiding agreement between appellant and appellee. 


SS 


Instead, it is appellant's contention that the agreement remains in 
erfect only so long as both appellant and appellee cont inue to 
incorporate such agreement in their collective bargaining contracts 
with REA. As has already been indicated, appellee has ned numerous 
opportunities to change the agreement but has not done so. In 
addition, appellant is not presently seeking an injunction against 
the Mediation Board on the ground that the Board is estopped from 
processing appellee's election application by reason of tile mediation 
agreement. Rather, appellant merely seeks an injunction requiring 
appellee to withdraw its election application from the Mediation 
Board. Hence, while this Court might lack jurisdiction £0 enjoin 
the Board from processing appellee's election application, as is 
indicated in the Pextile Workers case, supra, it is not deprived 
of jurisdiction to require appellee to withdraw its application from 
the Board. : 

In addition, even if the Mediation Board had ruled 
that the mediation agreement as incorporated into the current 
agreements does not constitute a no-raiding agreement, this Court 
would not be bound by such a determination. In Smith v. Evening 


News, 371 U.S. 195, the Supreme Court held that the National Labor 


Relations Board's authority to deal with an unfair labor practice, 


which also violates a collective bargaining contract, does not destroy 
the jurisdiction of a federal district court under Section 301 of the 


Taft-Hartley Act to enforce such agreement. As the court stated: 


or 2. of the Board to deal with an 
ee which also violates a 
contract fs not dis- 
it ts not exclusive 
not destroy the jurisdiction of the 
n suits under Sec. 301. 371 U.S. 
Under Section 301, the court must independently decide 


the breach and enforcement of contracts between 


Gus 


she Board may have concurrent jurisdiction over 
See Textile Workers v. ta Mills Co., 193 
Co. v. Grand Lodge Int'l. 
ef., United Protective 


¥.24 997, 1000, 1002 ( 


While concurrent surisdiction over an agreement by an 
J 


agency and a court might in differing inter- 


tations of the agreement, such overl and concurrent juris- 
m is not uncommen under existing federal labor legislation. 
house Union v. Juneau Spruce 
ware, 198 F.2d 645 
Deena Artware, Inc., 
denied, 34 U.S. 897. 
that, notwithstanding the 
ana Gecision, suvra, since the mediation agreement does 
express promise by the parties to refrain from filing 
the Mediation Board, it does not constitute a 
agreement. However, just as the Supreme Court held in 
that even though a collective 
g agreement does not contain an express no-strike clause, 


such a clause will be implied from the presence of a final and binding 


arbitration clause, so must a contract provision settling juris- 
dictional and representational boundaries between two unions imply 


an agreement between the unions to refrain from "raiding" . Here, 


circumstances, they will mutually refrain from encroaching upon 
each other's’ jurisdiction; and Congress has established this Court 
as a forum for assuring that they are compelled to live up to their 


bargain. 


The Court Below | dine Tt 

Had No Power To Grar f Reauested 

By Avpellent And In | g To Follow 
The Textile Worl 


1. While assuming jurisdiction, and not denying that 

ation Agreement of 1937 -- as incorporated in collective 
bargaining agreements between anpellant and REA and appellee and 
REA --constituted a "no-raiding” agreement between the two unions, 
the Court below granted defendant's motion for summary judgment. 
Its basic reasoning appears to be that the Court is without "power" 
to grant appellant the relief it seeks, since appellant is in reality 

| 

seeking in this action a judicial review of a determination of the 
National Mediation Board. This misconceives entirely the nature 
of this action. In the instant case, appellant does not seek review 
of any determination by the National Mediation Board. Appellant has 
not made the National Mediation Board a varty to this suit, nor is 


any cecision of the Board the subject of the suit, Rather, appellant 


| 
seeks to compel appellee to withdraw an application filed with the 
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In Metal Polishers, the court granted a motion to dismiss 
for lack of jurisdiction: 
Accordingly, defendant's motions to dismiss this 
action for Oe of jurisdiction over the subject 
matter must be granted. This dismissal shall) not 
of course oper ate as an adjudication upon the merits. 
180 F. Supp. at 287. 
| 
way of contrast, in the instant case, the Court below assumed 
risdiction but held on the merits that it lacked "power" to 
indirectly interfere with the National Mediation Board's admninis- 
tration of the Railway Labor Act. In its discussion of} Textile 
Workers Union v. Lincoln Mills, 353 U.S. 448, the court in Metal 
Polisners expressed its reason for dismissing for lack of jurisdic- 
tion: | 
". , . the Court intended in Lincoln Mills to: deal 


solelv with collective barzainine contracts." 
1380 «. Supp. at 255; (emphasis supplied. 


That conclusion was CORO repudiated by tne Suprene Court in 
Lion Dry Goods, supra. Metal Polishers has in effect been over- 


ruled. 


| 
Mason Tenders, suvra, was an action under $301(a) brought 
| 


by a local union against other local unions arriliated with the 


it 


same International alleging that a certain “agreement, custom and 


practice” between those unions precluded defendant unions from 
accepting a particular work assignment. The District Court assumed 
jurisdiction, but granted defendant's motion to dismiss for failure 
to state 2 claim. The reasoning of the lower court wes that "34 was 
not the intention of the Congress to give the District Courts juris- 


diction over 'a family squabble’ between two groups of the sane 
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Thus any implied reflection upon Textile “orkers was clearly in 
the nature of dictum and the Court expressly disclaimed decision 


as to the of no-raiding agreenents./ 


decided that the District Court had jurisdiction, 


the Court Appeals went on to hold: 


"te must direct a dismissal of the case on the merits, 
pecause there is no such ‘agreement, custom and prac 
tice’ as was claimed. Moreover, summary judgment would 

also be requirec Uccause, even Bec , taere were such an 
Tegreement , custom and practice,’ [plaintiff] has not 
exhausted its contractual administrative remedies." 

291 F.2d at 500. 


Accordingly, the judgment is affirmed out as a summary 
judgment for defendan rts, rather than as aidismissal 
for failure to state 2 claim on which relief can be 
granted. 291 7.2d at 505. 


erits' were not reached by the Court below in the instant 


In any event, the notion that $301 court jurisdiction 


should not de exercised in the face of potential or real conzlict 


+), 


with NLRB jurisdiction was rejected by the Supreme Court 4n Smith v. 


Evening News, 371 U.S. 195 (1962), decided after the Metal Polishers 


Mason Tenders cases, supra. It was there held (on U.S. at 197): 


ct, in a later case, 2 District Court discussed 
Tenders in these terms: mile Judge Medina 
cally ily refused to pass upon no-raiding agreements 
the jurisdiction of District Courts in regard to these, 
nevertheless it seems to this Court that the implication is 
quite clear that if he were to consider them, the result 
would be the same." [i.e., jurisdiction would be asser rted] 
TAM v. Firemen & Oilers, 234 PF. Supp. 858, 865 (N 2s Ga., 1964). 
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Lucas! Flour [369 U.S. 95] and Dowd Box [368 U.S. 502], 
as well as the later Atkinson v. Sinclair Refining Co. 
370 U.S. 238, 8 L ed 2a 462, 825 Ct 1318, were 

suits’ upon collective bargaining contracts brought or 
held to arise under Sec. 301 of the Labor Management 
Relations Act and in these cases the jurisdiction of 
the courts was sustained although it was seriously 
urged that the conduct involved was arguably protected 
or prohibited by the National Labor Relations Act and 
therefore within the exclusive jurisdictionof the 
National Labor Relations Board. In Lucas Flour as 
well as in Atkinson the Court expressly refused to 
apply the pre-emption doctrine of the Garmon case; 

and we likewise reject that doctrine here where the 
alleged conduct of the employer, not only arguably, 

but concededly, is an unfair labor practice within 

the jurisdiction of the National Labor Relations Board. 
The authority of the Board to deal with an unfair 
labor practice which also violates a collective bargain- 
ing contract is not displaced by Sec. 301, but it is 
not exclusive and does not destroy the jurisdiction of 
the courts in suits under Sec. 301. (Footnotes omitted.) 


3. Textile Workers was followed in IAM v. Firemen & 


ee 


Ollers, 23) F. Supp. 858 (N.D. Ga. 1964). The decision issued 


subsequent to the Supreme Court's decisions in Lion Dry Goods and 
Smith v. Evening News, supra, and relied upon those cases. It was 

an action between unions wherein plaintiff sought judgment compelling 
obaience with the decision of an arbitrator under a "no-raiding” 
agreement. Both unfons had sought to perform disputed work which 
each claimed belonged to it under certifications issued by the 

NLRB. 
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Under the no-raiding compact, to which both were parties, an arbi- 


trator ruled in favor of plaintiff and plaintiff sought! to enforce 
the award. The Court explained the defendant's position as follows: 


The defendant has moved to dismiss upon the principal 
ground that the certification orders of the National 
Labor Relations Board created the conflict between 
the two unions, and that the plaintiff should look to 
the National Labor Relations Beard to clarify and 
avoid the problem which the Board, according to the 
defendant, created, rather than come to this Court 
which allegedly has no jurisdiction to modify orders 
of the National Labor Relations Board with respect to 
certification of bargaining representatives and bar= 
gaining units; and upon the second basis that this 
Court has no jurisdiction to award complete and ulti-~- 
mate relief which would resolve all conflict between 
all the parties to the dispute. 234 F.Supp. at 859. 


The Court rejected the above argument, asserted jurisdic- 
tion, granted plaintiff's motion for summary judgment, and held as 


follows: ¥ 


If this Court were to give no effect to Séction 301, 
the aim of the "no-raiding" agreement would be nulli- 
fied and it would be, as the Seventh Circuit Court of 
Appeals puts it, "the same old familiar story where 
men enter agreements one party to which either knows 
in advance, or later seeks to escape because, there is 
no enforcing apparatus." It is inconceivable that 
Congress would have placed these coercive measures in 
the hands of parties to agreements if they were not 
intended to be used. United Textile Workers, etc. Ve 
Textile Workers Union, 258 F.2d 743. 

* * + 


Requiring the parties to utilize only an NLRB remedy, 
as the defendant insists upon here in regard to this 
"no-raiding agreement", would, on the other hand, 
defeat the contractual expectations, deprive them of 
whatever bargained for benefits the agreement was 
supposed to confer and thus impair the flexibility 
and autonomy of the arbitration process. ‘234 F.Supp. 
at 863, 865. 
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4, The Court below further attempted to distinguish 
Textile Workers on the ground that there the court was in effect 
"reviewing" a decision of the NLRB, and not the National Mediation 
Board, and that it was able to do so because the power of District 
Courts to "review" representation decisions of the NLRB "is much 
broader" than their power to "review" National Mediation Board 
decisions. Apart from the fact that the instant suit does not seek 
a "review" of any decision or action of any agency, the foregoing 
is an inaccurate statement of the law. 

In Switehmen's Union v- NMB, 320 U.S. 297 (1943), 
the Supreme Court held that the Railway Labor Act precluded review 
of the National Mediation Board's certification of a collective 
pargaining representative under §2, Ninth. A similar holding 
issued with respect to judicial review of an NLRB certification 
in APL v. NIRB, 308 U-S. 401. In Leedom Ve Kyne, 358 U.S. 184 
(1958), the Supreme Court held that the National Labor Relations 

Act did not preclude review of an NLRB certification that was 
contrary to a svecific prohibition in the Act. The Court took 
pains to distinguish Switchmen's not on the ground that it dealt 
with the Railway Labor Act as opposed to the National Labor Rela- 
tions Act, but on the ground that Switchmen's did not exhibit tne 
narrow ground for review present in Kyne (358 U.S. at 190). The 
fact is that in cases preceding and following Leedom v. Kyne, 
and indeed in Kyne itself, the Supreme Court, in deciding the 


question of judicial review, has cited Railway Labor Act and 


National Labor Relations Act cases interchangeably and has made 


= 33 5 


| 
4t plain that the same standards are applied regardless of which 


of the two Acts or agencies are involved. 

The issue, if there ever was such, was conclusively 
settled in Railway Clerks v. Non-Contract Employees, 14 L. ed 
2d 133 (1965). That was an action to set aside representation 
proceedings before the National Mediation Board under the Railway 
Labor Act. More particularly, it was argued that the National 
Mediation Board had failed to exercise its duty %o "anvestigate" 
the dispute under §2, Ninth. The Supreme Court applied precisely 


the same standard as to the scope of judicial review that it had 


established in Leedom v. Kynes 


We think that the Board's action here is review- 
able only to the extent that it bears on the 
question of whether it performed its statutory 
duty to “investigate” the dispute. 

14 L. ed. 2d at 141.. 


Reconciling Kyne and Switchmen's, the Court stated the following: 
It is sometimes said that in Leedom v. Kyne, 358 
US 184, 3 L ed 24 210, 79 S Ct 180 (1958), the 
Court created an “exception” to the doctrine of 
Switchmen's Union. In Kyne, it was held that 
the law afforded a remedy in the courts when un- 
lawful action by the National Labor Relations 
Board inflicted injury on one of the parties to 
a bargaining dispute. But this was no exception 
to Switchmen's Union. Rather the Court was care=- 
ful to note that "[t]his suit is not one to ‘review,' 
in the sense of that term as used in the Act, a 
decision of the Board made within its jurisdiction. 
Rather it is one to strike dowm an order of the Board 
made in excess of its delegated powers and contrary 
to a specific prohibition in the Act." lLeedom v. Kyne, 
358 US 104, lod, 5 L ed 2d 210, 214, 79 S$ Ct 180 
(Buphasis supplied.) The limited nature of this 
holding was re-emphasized only last Term: where we 
referred to the narrow limits" and "painstakingly 
delineated procedural boundaries of Kyne." Boire v. 
Greyhound Corp. 376 US 473, 481, 11 L ed 2a 849, 855, 
84 S Ot 894 (1964). 
14 Led 2d at 140. 


cos) Uc 


Accordingly, it is plain that the ground advanced 


by the Court below to distinguisn Textile Workers, based as 


it is on a supposed difference in scope of review as between 
the two Acts, is simply unsupportable. 

5. It is submitted that the Federal Courts have ample power 
and authority to fashion a stay and injunction which would require 
the appellee to withdraw its Application pending pefore the National 
Mediation Board while retaining all persons interested and all 
existing relationships in status quo. If this Court fails to 
do so, the imminent election will proceed, existing bargaining 
relationships will be completely altered, long-time membership 
status of thousands of employees would be upset and new contracts 
would be entered into which not only would have the effect of 
altering the bargaining relationship of the principals involved 
put would have a substantial effect on the lives and working 


conditions of thousands of employees. 


CONCLUSION 

To permit the appellee to breach an agreement which 
has provided a substantial measure of industrial peace and 
stability for 28 years would be to (1) invite the possibility 
of unauthorized strikes and walkouts resulting in interruptions , 
of service by REA employees who, after 45 years of IBT repre- 
sentation, might refuse to be herded 4nto a union not of their 
own choosing; (2) encourage a lack of confidence on the part of 


employees, carriers and labor organizations in agreements and 
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rules which purport to settle conflicting jurisdictional claims 
of labor organizations; and (3) deny to ppproxtuacely, 3,200 
employees of REA the right to continued membership in and 
representation by a union which they have expressed no desire 
to abandon, and in addition deprive these employees of vested 
and long-held property rights jin welfare benefits as well as in 
union assets. The United Textile Workers case affords full 
support for appellant's position in this case. It has been cited 
with approval by the United States Supreme Court and followed in 
other Federal Courts. Federal labor law and federal labor policy 
considerations impel agreement with the rationale of the decision. 
For the reasons set forth above, it is respectfully 


requested that the ultimate ~ relief prayed for herein be granted. 


Respectfully submitted, 


David Previant 
511 Warner Theatre Building 
ee Wisconsin pre 
oper Lif LEE y Dm 
Hevbert S$. Thatcher 
David S. Barr 
1009 Tower Building 
Washington, D.C. 20005 


Counsel for Appellant 
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appenpix 4A 


RULING OF THE COURE 

(Branseript of Proceeding before United States 

District Judge Alexander Holtzoff on September 

30, 1965, pages 46-19) 

THE COURT: ‘The defendant, Brotherhood of Railway and Steam- 
ship Clerks, filed a petition with the National Mediation Board under 
the Railway Labor Act for the purpose of determining unit of repre- 
sentation in connection with a representation election of exployees of 
the railway Express. 

The National Mediation Board heard the matter on the merits. 

The plaintiff in this action, International Brotherhood of 
Teamsters, objected to the granting of the petition, claiming that the 
mere filing of the petition was in violation of an agreement between 
the two unions. 

The National Mediation Board, after hearing the merits, as 
just stated, rendered a decision. 

If this action were brought against the National Mediation 
Board for the purpose of reviewing or setting aside its decision, this 
Court would have no'power to act, inasmuch as it has been held that orders 
of the National Mediation Board of the type involved here are not sub- 
ject to judicial review, Switehmen's Union of North America v. Netional 
Mediation Board, 320, U.S. 297. 

Apparently realizing the barrier that would confront then 
were they to bring suit against the National Mediation Board to secure 
a direct review of its action, they brought the present action against 
the rival union, the Brotherhood of Railway and Steamship Clerks, to 
secure a mandatory injunction directing the Brotherhood to withdraw its 


petition, previously filed with the National Mediation Board. 


-2- 


What this action tries to do is to achieve by indirection 


what could not be done directly, namely, to secure a review in effect of 


the order of the National Mediation Board. 
Moreover, the National Mediation Board hes already rendered 
its decision. i 
To direct a withdrawal of the petition would be in effect to 


direct a setting aside of the order of the National Mediation Board with- 


out even hearing counsel for the Board. 


In view of these considerations, the Court is of the opinion 
that this action does not lie. : 
| 

Counsel for the plaintiff relies on a decision of the Seventh 


Circuit in United Textile Workers of America against Textile Workers 


Union of America, 258 F. 2d, Th3. 

That case, however, was decided under the National Labor Re= 
lations Act and involved proceedings before the National Labor Relations 
_ | 

The scope of review of the actions of the Board under the 
National Labor Relations Act is much broader than the scope of review 
of the decisions of the National Mediation Board. : 

Moreover, the United States District Court for the Southern 
District of California refused to follow the Seventh Circuit in the In- 
ternational Union of Doll and Toy Workers versus Metal Polishers Union, 
180 Fed. Sup. 280, 285. : 

The Second Circuit, in an opinion written by Judge Medina, 
Local 33 versus Mason Tenders District Council, 291 F. 2d, 196, 502, 


503, expressed agreement with the decision of the United States District 


Court for the Southern District of California and expressed disagreement 


with the Seventh Circuit. 
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The Court is of the opinion that it lacks power for the reasons 
stated to entertain the present action. 

Plaintif’'s motion for summary judgment is denied and the 
defendant's cross motion is granted. 

MR. THATCHER: If the Court please, could we have a stay 
pending an application for an expedited appeal? 

THE COURT: Stay of what? 

MR. THATCHER: Stay against the Clerks from further partici- 
pation in the -- 

THE COURT: Oh, no, I am not going to disrupt an administra- 
tive proceeding pending before an administrative agency, such as the 
National Mediation Board. 

I shall not grant a stay. 

MR. THATCHER: Well -- 

THE COURT: I want to say this, that you are not prejudiced 
by the fact that further steps may be taken in that proceeding, because 
if. or prevail ultimately, that can be set aside. 

I am going to deny a stay. 

MR. THATCHER: Could we present an order today? 

THE COURT: You may submit an order. 

MR. THATCHER: Thank you, Your Honor. 


Ke EK KK 


The foregoing is certified to be the official transcript of 


the proceedings indicated. 


/s/ Elaine 0. Wells 


Elaine 0. Wells 
Official Court Reporter 
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problem that in order to determine 
the question of jurisdiction the court 
has to determine the fundamental 
question in which Kennametal seeks 
a declaratory judgment. Thus, we feel 
that a decision on the question of ju- 
risdiction will answer the very question 
on which Kennametal seeks a declara- 
tory judgment. We, therefore, will not 
rule on the question of jurisdiction at 
this time until a full hearing is held 
on the question of whether the United 
Auto Workers are bound to the con- 
tract by operation of law. In view of 


the fact that this involves the question: 


of jurisdiction of the court, a declara- 
tion of rights of employees and an 
employer, and a matter of important 
concern to many working men, this 
Court will direct that the case be set 
down for an early hearing, and will 
attempt to make an expeditious deter- 
mination of the question involved. 


Order 


AND NOW, to wit, this 22 day of 
April, 1958, it is Ordered and Directed 
that the first cause of action in plain- 
tiff’s complaint should be and hereby 
is dismissed. 


It is further Ordered and Directed 
that the decision on the motion to 
dismiss the second cause of action will 
be deferred. 


UTW v. TWUA 
U.S. District Court, 
Northern District of Illinois 


UNITED TEXTILE WORKERS OF 
AMERICA, AFL-CIO v. TEXTILE 
WORKERS UNION OF AMERICA, 
AFL-CIO, No, 58-C-701, May 5, 1958 


ange EE ENTE RELATIONS 
A 


_—Specific performance — Arbitra- 
tion award—Withdrawal of represen- 
tation petition 7.05 » 94.701 


Federal district court has jurisdic- 
tion, under Section 301 of Act, to order 
specific performance by union of its 
obligation to comply with arbitration 
award under AFL-CIO no-raiding 
agreement, by withdrawing its repre- 
sentation petition before Board. 


APFENDIX B 
UTW v. TWUA 


—Specific perforraance—Service of 
process on union 5.555 

Textile Workers Union of America 
was properly served with process by 
service of summons on its interna- 
tional representative within district 
of court, in action against union un- 
der Section 301 of Act for specific per- 
formance of its obligation to comply 
with arbitration award under AFL- 
CIO no-raiding agreement, by with- 
drawing its representation petition 
before Board. 


ARBITRATION 


—Timeliness of award » 7.05 
551 >» 94.609 

Award of arbitrator under AFL-CIO 
no-raiding agreement, although is- 
sued more than 30 days after submis- 
sion of the case to him, was not void 
since arbitrator is vested with exclu- 
sive and continuing jurisdiction to de- 
cide claims of violation of the agree- 
ment, and the agreement provides 
that his decision shall be final and 
binding. 


& 94, 


“pv 
yi a] nn 
Fore I : 


DPT iors 


Motion by union for a temporary 
order against other union, in action 
under Section 301 of Labor-Manage- 
ment Relations Act for specific per- 
formance by other union of its obli- 
gation to comply with arbitration 
award under AFL-CIO no-raiding 
agreement, by withdrawing its repre- 
sentation petition before NLRB. Tem- 
porary order issued. 

See also 30 LA 244. 

Mozart G. Ratner (Jacobs and Rat- 
ner), Chicago, Ill., for plaintiff. 

Katz and Friedman, Chicago, IIL, 
for defendant. 


Full Text of Opinion 


IGOE, District Judge:—The above . 
entitled cause came on to be heard 
upon motion of plaintiff for a tempo- 
rary order based upon plaintiff’s veri- 
fied complaint for specific performance 
pursuant to an order of this Court en- 
tered April 21, 1958, and upon due 
notice to the defendant who appeared 
by counsel and argued orally, and upon 
cefendant’s motion to dismiss, and the 
Court having duly considered all of the 

rguments and the briefs of the par- 
ties submitted herein, and being fully 
advised in the premises, now makes 
the following: 
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Findings of Fact 
I. The plaintiff, United Textile Work- 
rs of America, AFL-CIO (hereinafter 
the “UTW") and the 
le Workers Union of 
(hereinafter re- 


Jabor organizatio: 

ing of Section 2 

National Labor 

137, 29 U.S.C, 152, 

she Labor Management Relations Act 
of 1947, 61 Stat. 156, 29 U.S.C. 185, 
hereinafter referred to as the “Act.” 
Both labor organizations are engaged 
in representing in collective bargain- 
ing with employers employce members 
who are employed in the textile indus- 
try. The aforesaid activities of said 
organizations affect commerce within 
the meaning of the Act. 


Il. UTW and TWU, through their 
duly authorized officers and agents, 
are engaged in representing and act- 
ing for their employee members within 
the judicial district of this Court, 
Frank R. Metzger is an International 
Representative of the TWU and is an 
agent of the TWU. 


[NO-RAIDING AGREEMENT] 


III. The plaintifr and the defendant 
are parties to a contract dated on or 
about June 9, 1954, (hereinafter re- 
ferred to as the “AFL-CIO No-Raiding 
Agreement”), which provides in its 
pertinent parts as follows: 


“2. The American Federation of Labor 
and each union signatory hereto aMliated 
with it, and each of them, agrees that 
neither it nor any of its locals will, di- 
rectly or indirectly, (a) organize or repre- 
sent or attempt to organize or represent 
employees as to whom an established bar- 
Raining rela’ ship exists with the Con- 
gress of Industrial Organizations or wit 

y union which is signatory hercto af- 
ted with the Congress ,of Industrial 
ganizations (including any of the locals 
of such union); (b) seck to represent, or 
obtain the right to represent, such ecm- 
ployees or to disrupt the established bar- 

ing relationship; * * * 

. The Congress of Industrial Organi- 
zations and each union signatory hereto 
aMliated with it, and cach of them, 
acrees that neither it nor any of its 
locais will, directly or indirectly, (a) or- 
ganize or represent or attempt to orga- 
nize or represent employees as to whom 
an established bargaining relationship ex- 
ists with the American Federation of 
Labor or with any union which is signa- 
tory hereto affiliated with the American 
Federation of Labor (including any of the 
locals of such union); (b) seek to repre- 
sent, or obtain the right to represent, such 


employees or to disrupt the established 
bargaining relationship; * * ° 

“5, Each of the partics hereto agrees to 
settic all utcs Which may arise in con- 
nection w: this Agreement in accord- 
ance with the following procedure: 

“(a) Any union a party hereto which 
claims that any other union a party 
hereto (including any local of such a un- 
ion) which is affiliated with the other 
federation has violated the provisions of 
this Agreement shall immediately notify 
in writing the representative of the union 
complained against, designated in accord- 
ance with paragraph 4 of this Agrecment, 
and shall also notify the Sccretary-Treas-~ 
urer of the federation with which that 
union is amliated. 


“(b) The authorized representatives of 
the unions involved shall make every) ef- 
fort to scttle the dispute. 

“(c) In the event the dispute is not 
settled within 15 days after the mailing 
of the notification provided for in para- 
graph (a), the Sccretary-Treasurer of the 
federations, or their designated represen- 
tatives, shall meet to attempt to achicve 
compliance with this Agreement, 


“(d) In the event that the authorized 
representatives of the unions involved are 
unable to settle the dispute within 15 days 
after the mailing of the notification pro- 
vided for in paragraph (a), either union 
or the Secretary-Treasurer of either fed- 
eration may, not earlicr than five days 
thereafter, submit the dispute to the Im- 
partial Umpire herein provided for. 


“(c) In any dispute submitted to him 
in accordance with the provisions of this 
paragraph, the Impartial Umpire shall 
have jurisdiction only to determine 
whether the acts complained of con- 
stitute a violation of this Agreement, * ° * 


“6, The partics hereto agree that the 
Impartial Umpire under this Agreement 
shall be jointly appointed by the Presi- 
dent of the Congress of Industrial Ore 
ganizations and the President of the 
American. Federation of Labor, The Im- 
partial Umpire shall decide any case 
referred to him within 30 days unless 
an extension of time is agreed to by 
the parties to the dispute or is requested 
by the Umpire and agreed to by the 
parties, The decision of the Impartial 
Umpire in any case referred or sub- 
mitted to him under the terms of this 
Agreement shall be final and binding. 


“7, Bach of the parties signatory herc- 
to agrees that, in any case in which 
it is found that it, or any of its locals, has 
violated the provisions of this Agree- 
ment, it will cease such violation and 
wili not, directly or indirectly during the 
term of this Agreement, represent or 
seck to represent the employees involved, 
and that it will, in addition, take the 
following remedial action upon request 
of the complaining union: 


“(a) Any petition for representation 
rights filed with the National Labor 
Relations Board, or any other appropri- 
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ate federal or state agency, will be im- 
mediately withdrawn, 

“(b) Any claims for recognition which 
may have been submitted to the eme- 
ployer will be withdrawn immediately. 

“8, Each union signatory hereto agrecs 
to be bound by the provisions of this 
Agreement with respect only to such 
unions affiliated with the other federa- 
tion as are then signatory hereto or 
which may thereafter become signatory 
hereto. The parties further agree that 
any party to this Agreement to whom 
they are so bound shall have the right 
to institute such actions or proceedings 
as may be necessary to compel com- 
pliance with the terms of this Agree- 
ment only after exhausting all of the 
steps provided herein.” 


IV. Local 444 of the UTW is not a 
party to the AFL-CIO No-Raiding 
Agreement, 


V. Plaintify has fully performed all 
of its obligations under the No-Raiding 
Agreement, 


VI. Pursuant to the provisions of the 
No-Raiding Agreement, on or about 
June 9, 1954, David L. Cole was desig- 
nated impartial umpire thereunder, 
and he continues to serve as such to 
the present time. 


VII. On October 2, 1957, the defend- 
ant, through its agent Frank R. Metz- 
ger, filed with the National Labor 
Relations Board a petition for certifi- 
cation of the TWU as exclusive bar- 
gaining agent for the production and 
maintenance employees of Personal 
Products Corporation at 6400 West 
65th Street, Chicago, Illinois. This 
petition was docketed in the records 
of the National Labor Relations Board 
as Case No. 13-RC-5738. The activities 
of Personal Products Corporation af- 
fect interstate commerce within the 
meaning of the Act. 


[ARBITRATION AWARD] 


VIII. Thereafter, on November 25, 
1957, officers of the UTW invoked the 
procedures set forth in the AFL-CIO 
No-Raiding Agreement. Following 
due notice to the defendant, a hear- 
ing was conducted before David L. 
Cole, the impartial umpire, at which 
hearing the TWU appeared and fully 
participated. 


IX. On March 25, 1958, David L. Cole 
issued his decision holding that: 


“TWUA in organizing the employees 
of Personal Products Corporation at its 
Chicago plant, and in filing a petition 
with the NLRB on Octover 2, 1957, re- 
questing that it be certified as the rep- 
resentative of these employees for coliec- 


| 

tive bargaining purposes has committed : 
acts which constitute a violation of the | 
No-Raiding Agreement.” ' 
Pursuant to the Agreement and to | 
this finding of the umpire, the TWU ' 
was required immediately to withdraw | 
the representation petition which it. 
had filed with the National Labor Re- | 
lations Board. : 
X. Despite the finding of the umpire | 
that TWU violated the No-Raiding | 
Agreement by filing the representa- | 
tion petition, defendant has failed | 
and refused to withdraw said petition, | 


XI. Unless defendant is ordered to! 
withdraw its petition, the National 
Labor Relations Board will, pursuant 
to its decision issued April 16, 1958,; 
in Case No. 13-RC-5738, conduct a! 
representation electian an TWU's petis | 
tion among the employees of Personal, 
Products Corporation, and the plaintiff | 
will thereby be irreparably injured! 
and its rights under the Agreement, 
will be frustrated and denied, 


Conclusions of Law 


Upon the foregoing findings, the 
Court concludes: 


I. This Court has jurisdiction of the} 
Subject matter of this action under: 
and by virtue of Section 301 of the; 
National Labor Relations Act, 61 Stat. 
156, 29 U.S.C. 185. ! 


II, Defendant has been properly | 
served with process by service of a; 
summons on an International Repre- 
sentative of defendant within the dis-: 
trict of this Court. i 


III. Defendant violated the No-Raid-: 
ing Agreement by filing its representa-| 
tion petition with the National Labor, 
Relations Board in Case No. 13-RC-| 
5738. \ 

IV. Defendant having been found to! 
be in violation of the AFL-CIO No-) 
Raiding Agreement through the arbi-! 
tration procedure set forth in the) 
AFL-CIO No-Raiding Agreement, is) 
under an obligation immediately to: 
withdraw its representation petition! 
now pending before the National Labor, 
ee Board in Case No. 13-RC-! 


Because the impartial umpire is 
vested with exclusive and continuing) 
jurisdiction under the No-Raiding: 
Agreement to decide claims of viola-' 
tion of said Agreement, and because: 
the Agreement provides that “the de-! 
cision of the Impartial Umpire in any: 
case referred or submitted to him! 
under the terms of this Agreement 
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shall be inal and binding” the award 
of the arbitrator, although issued 
more than 30 days aiter submission 
of the case to him, was not void. 

V. This Court has' jurisdiction un- 
cer Section 301 of the National Labor 
Relations Act, 61 Stat. 156, 29 U.S.C. 
185, to order specific performance by 
defendant of its obligation to comply 
with the arbitration award by with- 
crawing its said petition. 

VI. Local 444 of the UTW is not an 
indispensable party to this proceed- 
ing. 


Order 

A temporary order shall be and it 
hereby is entered directing defendant, 
its agents and representatives and 
any persons acting in concert with 
them, pending the tinal determination 
of this action or until further order 
ox this Court to immediately request 
the withdrawal of the representation 
petition filed by defendant in the mat- 
ter of Personal Products Corporation, 
NLRB Case No. 13-RC-5738, and per- 
form all acts necessary on its part to 
periect an effective withdrawal of said 
representation, petition and dismissal 
oi the said representation procced- 
ing, and to conform in all respects 
to the arbitration award of David L 
Cole dated March 25;'1958, 30 LA 244. 
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SIIELS v. 
S & O RAILROAD 
U.S. Court of Appeals, 
Seventh Circuit (Chicago) 

SHIELS ct al. v. BALTIMORE AND 
OHIO RAILROAD COMPANY, No. 
12172, May 6, 1958 
RAILWAY LAZOR ACT 

—Union-shop_ contract—iapse of 
union membership—Denial of read- 
mission 103.16 

Discharge of railroad employees for 
noncompliance with union-shop con- 
tract was not a violation of the con- 
tract and Act, where employees had 
allowed their membership in con- 

union to lapse, and that un- 

ion had refused to reinstate them to 
membersi even though other em- 

yees in like condition had been 
reinstated in contracting union. 
Hence, cischarged employees are not 
entitled to recover damages from 
railroad. 

== 

Appeal trom the U.S. District Court 
for the Southern District of Indiana 
(40 LRRM 2686, 154 F.Supp. 917). Af- 
firmed, 

Beiore DUFFY, Chief Judge, and 
SCHNACKENBERG and PARKIN- 
SON, Circuit Judges. 


Full Text of Opinion 
ACKENBERG, Circuit Judge:— 
tis fled suis against defendant 
¢ Marion, Indiana, Superior Court 
igust 3, 1956, for damages for 


leged wrongful and unlawful dis- 
charge by defendant. The cause was 
removed to the United States District 
Cours for the Southern Di % of In- 
diana, and the court sustained a 
motion by defendant for summary 
judgment in its favor. From a judge 
ment entered accordingly, plaintifs 
have appealed. 

From the complaint and affidavits 
on file, the material facts appear. 
Those here relevant we now briefly 
state. 

Plaintiffs were employed by defend- 
ant carrier. On or about October 15, 
1951, defendan’ entered into a union 
shop agreement with Brotherhood of 
Locomotive Firemen and Enginemen, 
hereinaiter referred to as the Brother- 
hood, requiring membership in the 
Brotherhood as a condition of em- 
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UNITED TEXTILE WORKERS v. TEXTILE WOREERS UNION 
Cite as 258 F.2d 743 


Rychlik decision, supra, which confirmed 
the conclusion of the Board that UROC 
was not national in scope within the 
meaning of the Railway Labor Act, the 
Board could not have reached any other 
result, 

The order of the District Court is va- 
cated, and the case is remanded with di- 
rection to dismiss the complaint for lack 
of federal jurisdiction. 


UNITED TEXTILE WORKERS OF 
AMERICA, AFL-CIO, Plaintift- 
Appellee, 

v. 

TEXTILE WORKERS UNION OF AMER- 
ICA, Defendant-Appellant. 

12323. 


United States Court of Appeals 
Seventh Circuit. 


Aug. 11, 1958. 
Rehearing Denied Sept. 24, 1958. 


Action by one of the union signa- 
tories to private no-raiding agreement 
between unions to compel observance 
thereox by other signatory. The United 
States District Court for the Northern 
District of Illinois, Eastern Division, 
Michael L. Igoe, J., temporarily enjoin- 
ed defendant union and it appealed. The 
Court of Appeals, Finnegan, Circuit 
Judge, held that no-raiding agreement 


1. Several of the relevant provisions in 
this Agreement are: 

“2. The American Federation of Lae 
bor and each union signatory hereto af- 
filiated with it, and each of them, agrees 
that neither it nor any oZ its locals will, 
directly or indirectly, (a) organize or 
represent or attempt to organize or rep 
resent employes as to whom an estab- 
lished bargaining relationship exists with 
tho Congress of Industrial Organizations 
or with any union which is signatory 


between unions was enforceable’ under 
statute allowing any labor organization 
to sue or be sued as an entity on) behalf 
of employees whom it represented. 


Affirmed. 
xabor Relations C758, $44 | 
Private no-raiding agreement be- 
tween unions was enforceable | under 
statute authorizing any labor organiza- 
tion to sue or be sued as an entity in 
behalf of employees whom it represents, 
= courts of the United States, and where 
ne of the signatories to agreement was 
certified bargaining representative of 
workers in certain plant court ‘would, 
pending final determination of matter, 
enjoin other signatory to withdraw rep- 
resentation petition filed with National 
Labor Relations Board. National/Labor 
Relations Aci, § 2(5) as amended by 
Labor Management Relations Act; 1947, 
29 U.S.C.A. § 152(5); Labor Manage- 
ment Relations Act, 1947, § S01, ;29 U. 
S.C.A, § 185. 


Irving M. Friedman, Chicago, II, 
Harold A. Katz, Jerome Schur, S. I. 
Hirsh, Chicago, Ill, Katz & Friedman, 
Chicago, Ill, of counsel, for appellant. 

Mozart G. Ratner, Chicago, III., Jacobs 
& Ratner, Chicago, Ill, for appellee. 


Before FINNEGAN, SCHNACKEN- 
BERG and PARKINSON, Circuit 
Judges, : 


FINNEGAN, Circuit Judge. | 

Two labor unions, plaintiff and de- 
fendant, entered a private “No-Raiding 
Agreement” 2 so-called and when the de- 


hereto afiliated with the Congress of In- 
Gustrial Organizations including any| of 
the locals of such union; (b) seck! to 
Tepresent, or obtain the right to repre- 
sent, such employes or to disrupt tho 
established bargaining relationship; a 

“3. Tho Congress of Industrial Or- 
ganizations and each union signatory 
hereto affliated with it, and each/ of 
them, agrees that neither it nor any: of 
its locals will, directly or indirectly, (a) 


su REPORTER oF SERIZS 


ave Vavdmdy, oC ld a 


c 


ps 


zation refused to 
treaty, plaine is Court 
the withdrawal 
tion petition 4 
matter of Personal Products Coy. 
poration, NLRB Case No. 13-RC-5738 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS , 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA, 

Appellant, 

vs. : NO. 19,712 

BROTHERHOOD OF RAILWAY AND STEAMSHIP : 
CLERKS, FREIGHT HANDLERS, EXPRESS AND 
STATION EMPLOYES, 


Appellee. 


REPLY BRIEF FOR APPELLANT INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS , 
WAREHOUSEMEN AND HELPERS OF AMERICA 


ARGUMENT 
I 
INTRODUCTION 

The brief filed on behalf of the appellee, Brother- 
hood of Railway and Steamship Clerks, argues basically and 
almost exclusively that the Court below had neither power nor 
jurisdiction to enjoin appellee (hereinafter sometimes re- 
ferred to as BRC) from processing its representation proceed- 
ing before the National Mediation Board on the ground that 
that Board had jurisdiction to and in fact had determined 
that the Mediation Agreement of 1937 allocating jurisdiction 
and representation rights as between appellant (hereinafter 
sometimes referred to as IBT) and BRC was no bar to the proc- 
essing of the BRC's application for investigation of the al- 
leged representation dispute between the IBT and BRC. Appel- 


lee's brief urged that the injunction proceedings instituted 
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by IBT in the court below was merely an attempt to circumvent 


the ruling of the National Mediation Board and that the courts, 
except under exceptional circumstances, have no power to re- 
view determinations of the Mediation Board in representation 
cases. 

It is significant that the BRC in its vrief attempted 
to distinguish the case of United Textile Workers Union, 258 
Fea 843, upon which IBT principally relied, mainly on the 
ground that it was brought under Section 301 of the Taft- 
Hartley Act dealing with non-railroad unions and in any event, 
the case was wrongly decided. Ignored was the fact that that 
case has since been followed by several federal courts and has 
been cited with approval by the United States Supreme Court 
in Retail Clerks v. Lion Dry Goods, 369 U.S. 17 (1962). 

In the alternative, it was argued by BRC that if the 
4njunctive proceedings which are the subject of the present 
appeal relied upon the current agreement between the BRC and 
the Railway Express Agency, Inc. (nereinafter referred to as 
REA) or the present agreement between the IBT and REA, in ad- 
dition to the Mediation Agreement of 1937, this court has no 
jurisdiction to make any adjudication respecting the operation 
and enforceability of such collective bargaining agreements, 
jurisdiction therein being lodged in the National Railroad Ad- 
justment Board under Section 3 of the Railway ETNOR Act. 

The first of these contentions has been answered in 
our principal brief but will be further clarified below. The 
alternative argument has not been answered in the principal 


brief and will be answered below. 
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Before proceeding with argument, it should be noted 
even though not part of the official record herein, that since 
the institution of the proceedings below and since the filing 
of appellant's motion with this Court requesting an expedited 
appeal, the National Mediation Board has concluded its elec- 


tion with the following results: 


Number of Employees Voting: 
IBT 


BRC Void No. of Emoloyees 

Ballots Eligible 
Clerical, Office, Station 
and Storehouse Employees 

10,192 17,867 261 35,560 
Following the tabulation of votes, the Mediation Board 

on December 10, 1965, formally certified BRC as the exclusive 
representative of all the employees employed by REA Express, 
including the drivers so long represented by the appellant. 
We are informed that negotiations for a nationwide contract 
between BRC and REA have commenced but may be somewhat pro- 
longed because of the complexities of the issues involved if 
IBT units and contract differentials are to be assimilated 
into a single overall agreement. For the foregoing reason it 
is hoped that this Court can render a decision in this case 
prior to the time that final agreement between REA and BRC is 
reached. We have been informed informally that this final 
agreement probably will not pe reached within the next two 
months. 


II 


THE COURT BELOW HAS JURISDICTION OF 
THE PROCEEDINGS BEFORE IT. 


1. Since this case necessarily arises under an Act 


of Congress regulating commerce, 1.e., either the Railroad 


ane 


Labor Act or the National Labor Relations Act, as amended, the 


Court below has jurisdiction under 28 U.S.C. 881321 and 1337 
giving Federal courts jurisdiction of civil actions arising 
under any such Act. | 

2. In the alternative, this Court has jurisdiction 
under Section 301 of the Labor Management Act, as amended, 29 
U.S.C. 185, which authorizes suits in federal district courts 
for violations of contracts between labor peeamecions as 
such as well as between employers and labor organizations, Xe) 
long as the labor organization in question represents employ- 
ees in an industry affecting commerce as defined in the Act. 

While it is recognized that the contracts involved in 
the instant case, whether they be the Mediation Agreement of 
1937 or the current agreements between BRC and IBT respec ~ 
tively and REA, which defines the jurisdiction and representa- 
tion rights of each such labor organization, involves employ- 
ees which at least for the purpose of this case may be consid- 
ered employees under the Railway Labor Act, nevertheless it is 
undisputed that both labor organizations also represent em- 
ployees covered by the National Labor Relations Act. As indi- 
cated in our principal brief and as undenied by appellee's 
BRC brief, BRC frequently seeks and obtains the services of 
the National Labor Relations Board in industries covered by 
theNational Labor Relations Act and has obtained eertifica- 
tions to represent employees not covered by the Railway Act. 
The fact that both labor organizations involved in this case 
are at least in some measure labor organizations under the Na- 


tional Labor Relations Act serves in addition to answer the 
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attempt by appellee BRC to distinguish the Textile Workers 
case in the Seventh Circuit on the ground that that case in- 
volved a suit under Section 301 and involved labor organiza- 
tions subject to the National Labor Relations Act. Since 4 
labor organization in the present case can come under the Na- 
tional Labor Relations Act and is vulnerable to suits brought 
under Section 301l'of that Act, the Textile Workers case is di- 
rectly in point even though the employees immediately involved 
may be subject to the Railway Labor Act. 

Since appellee BRC represents a4 not insubstantial num- 
per of employees covered by the National Labor Relations Act, 
Section 301 is applicable under this court's decision in Mas- 
ter Mates & Pilots v. National Labor Relations Board, I eel 

x fie Bees Se LRRM 2566. There the 
court held that the national union in question, Master Mates 


and Pilots, was a labor organization within the meaning of 


Section 25) of the National Labor Relations Act. Tt was argued 


in that case that unless the very employees affected by the 
alleged unfair practice involved in the case before the Board 
are themselves “employees” under the Nationel Labor Relations 
Act, the national organization could not be held a “labor or- 
ganization" under the Act. This Court answered that conten- 
tion as follows: 


weeeee-We agree with Judge Friendly that the Board was 
warranted in looking to the entire membership of the 
union charged with a violation of the secondary boy- 
cott provision in determining whether or not that 
union was a ‘labor organization.' Nothing in the Act 
or its legislative history precluded such an inter- 
pretative approach. A local composed entirely of 
supervisors could not be a ‘labor organization' if 
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4t be an organization in which ‘employees! otherwise 
have participated despite the fact that the parent 
may have engaged in the illegal activities solely 
for the benefit of its non-'employee' local. 
While this Court did distinguish the language of the 
second Circuit in Bull Steamship Co. v. National Marine Asso- 
| 
ciation, 250 F 2d 332, it concluded by asserting 
Even as we do so we observe that this characterization 
of NMP as a “labor organization" means simply that 
entity as presently constituted, is such an organi- 
zation for all proposed under the Act. In other 
words, the use of the term "labor organization" in 
any section of the Act must apply to the NMP unless 
some further language of the section or its legisla- 
tive history indicates a contrary result. © 
3. Finally and most conelusively the court below would 
have jurisdiction under Title II of Section 306 of the D. C. 
Code as a suit under common law for breach or specific per- 
formance of a contract between parties both of whom were 
within the jurisdiction of the court. The defendant BRC hav- 
| 
ing been properly served within such jurisdiction, |the court 
has jurisdiction, Even though on this ground alone, Federal 
substantive law must govern, in particular the federal sub- 
| 
stantive law regarding labor relations in industries affect- 
ing commerce as more fully expounded on pages 15 through 22 of 
| 
our principal brief. 
IIT 
THE FACT THAT THE NATIONAL MEDIATION BOARD HAS 
HELD THAT THE MEDIATION AGREEMENT OF 1937 IS NO 
BAR TO THE REPRESENTATION PROCEEDINGS BEFORE IT 
DOES NOT PRECLUDE GRANTING OF THE RELIEF SOUGHT 
IN THE PRESENT CASE. 
As indicated in our principal brief, this suit is not 


one against the National Mediation Board or one in which it 


4s sought to require that Board to reverse or modify any of 
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its determinations in the proceedings pefore it in case R- 
3750. All that is sought is that the appellee BRC be required 
to live up to its Mediation Agreement of 1937 as well as to 
its current agreement with REA (to which, as far as jurisdic- 
tion and representation rights are concerned, appellant IBT 

is a clear third party beneficiary) by withdrawing the pro- 
ceedings it instituted before the National Mediation Board in 
case R-3750. This is precisely what was done in the Textile 
Workers case upon which appellant principally relies and in 
which relief similar to that already requested was granted de- 
spite the fact that the Nationel Labor Relations Board had 
jurisdiction and in fact did determine that the no-raid agree- 
ments between the labor organizations involved in that court 
litigation was no bar to a representation proceeding brought 
by one of the parties to that no-raid agreement, even though 
thereby such no-raid agreement was violated. Because no relief 


is sought against the National Mediation Board as such, the 


many cases cited by appellee, BRC, in its brief setting forth 


the limited scope of review of the determinations of the Na-~ 
tional Mediation Board, are irrelevant and inapplicable, and 
need not be distinguished for the purpose of the instant ac- 
tion which seeks! solely to require that appellee, BRC, live 
up to its contractual commitments. 

As indicated in our principal brief herein (see pages 
28 and 29 and pages 34 through 36), the courts and administra- 
tive agencies frequently have exercised concurrent jurisdic- 


tion. The United States Supreme Court's decision in Smith v. 
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Evening News, 370 U.S. 195 (1962) expressly rejected the con- 
tention that federal court jurisdiction under Section 301 of 
the Taft-Hartley Act cannot be exercised in the face of poten- 
tial or even real conflict with jurisdiction of the National 
Labor Relations Board. IAM v. Firemen & Oilers, 234 F. Supp. 
858 (1964, N.D., Ga.) is direct authority for the proposition 
that the courts can enforce no-raid agreements even in the 
face of direct contrary determinations by the National Labor 
Relations Board where, as indicated in our principal brief, 
the national federal labor policy clearly favors enforcement 
of no-raid agreements as a means of perpetuating industrial 


peace, 


Especially is this true where no statutory rights of 


employees are denied by such enforcement (see appellant's brief 
pages 25 - 30). Clearly there is no legal or poliey reason 
why the federal courts cannot enforce agreements petween unions 
establishing and settling jurisdictional representation claims. 
A labor organization is not compelled by law to undertake to 
seek to represent eny group or class of employees and the 

right of employees freely to select their bargaining represen- 
tative does not vest in employees the power to compel a labor 
organization to represent them against its will. On the con- 
trary it is clear from the result of the election in the pres- 
ent case that if anything, the right of employees £0 select 

and choose their bargaining representative has been ignored. 


Not only have the 3200 drivers Which have been represented by 


the appellant IBT ever since bargaining relations with REA 
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were instituted lost their bargaining agent, put some 7000 


other REA employees formerly represented by the BRC, most of 
them presumably also drivers, have been denied the right to 
be represented by appellant by virtue of the Mediation Board's 
action not only in disregarding the jurisdiction agreements 
between IBT and BRC but also in refusing to designate as an 
appropriate class or craft drivers of motor vehicles and in- 
stead lumping them with all other classes of employees - a 
determination heretofore unheard of in any industry over which 
the National Mediation Board exercises jurisdiction in all of 
which industries the drivers or operators of the vehicles in- 
volved, such as for instance, the train engineer or airline 
pilot has been historically and consistently accorded separate 
bargaining status. How the Board's action in the present 
case can make for peace and harmony in the express industry 
is difficult to comprehend, the results of the election being 
such as they were. 

IV 

THE NATIONAL RAILROAD ADJUSTMENT BOARD HAS NO 

JURISDICTION TO INTERPRET OR ADJUDICATE AGREE- 

MENTS BETWEEN UNIONS; ‘THUS THE COURT BELOW IS 

NOT DEPRIVED OF POWER TO GRANT THE RELIEF RE- 

QUESTED. 

The appellee BRC argues in the alternative that if the 
appellant IBT is relying upon the current agreements between 
the unions involved in this case and the employer REA which 
allocates jurisdiction, the power to interpret and apply such 
agreements is lodged solely in the National Railroad Adjust- 
ment Board under Section 3 of Title I of the Railroad Labor 
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Act. Aside from the factor of concurrent jurisdiction, the 
National Mediation Board made no attempt to interpret or apply 
the distribution of jurisdiction contained in the Brope rule 
provision in the current agreements between the IBT and BRC 
respectively and the employer REA; in fact it expressly stated 
that it was making no such interpretation but was concerning 
itself only with the Mediation Agreement of 1937. The com- 
plaint herein, however, relies not only on the National Media- 
tion Agreement of 1937 but also on the current collective bar- 
gaining agreement containing the scope rule which under the 
provisions of Section 6 of the National Labor Relations Act 
continues in full effect until a new agreement has been 
reached. That the scope rule in the current agreements is in- 
voked in the complaint is set forth in paragraph 1 of the com- 
plaint (Joint Appendix Page 5 and also in paragraphs 16 and 18 
of such complaint - JA 9 and 10). REA, the employer herein 
has taken a neutral position in this entire nroceed nes there 
is no dispute between the employer and either IBT or BRC. The 
sole dispute is between IBT and BRC over the failure of the 
BRC to live up to or comply with its commitments under the 


Mediation Agreement of 1937 and its commitments in its current 


agreement with REA under which IBT is clearly a third-party 


beneficiary to the extent that such collective agreement speci- 
fies the areas and personnel over which IBT has exelusive 
rights of representation. 

The dispute thus being between two unions only, the 
National Railroad Adjustment Board has no jurisdiction. That 


Board's jurisdiction can be invoked only by a carrier or union 


athe 


who are in dispute between themselves. Section 3(i) of Title 


I of the Railway Labor Act (45 U.S.C. 153(1) expressly states 
that the jurisdiction of the Adjustment Board extends solely 


to "disputes between an employee or group of employees and a 


carrier or carriers..." 


The National Mediation Board, in Interpretation No. 74, 


Case No. A-4958, in the Matter of New York Central System- 


Western District and Brotherhood of Locomotive Firemen and 


Enginemen, ari-ctol/ has said the following with respect to 


the relationship between Section 5, Second and Section 3(i): 


These two paragraphs of the Act were incorporated to 
serve two separate and distinct purposes. This Board 
must carefully discharge the duties imposed upon it 
by Congress in such a manner that will not infringe 
upon the statutory function of another administrative 
tribunal established in the same legislation, for our 
jurisdiction is dependent upon the law and we cannot 
rise above it. 


The question of distinction between the National Media- 
tion Board's duty imposed by Section 5, Second, and 

the jurisdiction of the National Railroad Adjustment 
Board as set forth in Section 3(i) is not new to this 
Board. 


In Interpretation No. 12 in the matter of Brotherhood 
of Railway and Steamship Clerks and Chesapeake and 
Ohio Railway Co. and the New York, Chicago and St. 
Louis Railroad Co., we held: 


The Board has always held in the past that 
once a mediation agreement has been applied, 
from that time on it is subject to interpre- 
tation, if there is a dispute, by the National 
Railroad Adjustment Board and the Mediation 
Board only comes into the picture when there is 
a dispute between the two parties -- that is, 
the employees and the management -- over the 
application of that mediation agreement to their 
working agreement. Once it is applied, we are 


1/ Interpretations Issued By The National Mediation Board 
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out of the picture just the same as a Board of 
Arbitration would be after they made an award 
concerning rates of pay and you incorporated 
that into your agreement; otherwise, the juris- 
diction of the two Boards would be clashing. 


Again in Interpretation 23 involving the same parties 
participating in Interpretation No. 12 we held: 


The Board is still of the opinion that it should 
not attempt to make the determination requested 
by the Brotherhood. To hold otherwise would add 
to the mediatory functions of the National Media- 
tion Board the duty of interpreting many hundreds 
of agreements reached through the mediation pro- 
cess bring this Board in sharp conflict! with the 
jurisdiction of the National Railroad Adjustment 
Board, as defined in Section 3 of the Railway Labor 
Act. 


In Interpretation No. 48 in the matter of Boston and 
Maine Railroad and Railway ener Department, AFL- 
CIO, System Federation No. 18, on page 2 we held: 


It has been the position of the National Mediation 
Board in past cases of this kind that when a rule 
negotiated in mediation has been applied by the 
parties, any subsequent dispute involving the in- 
terpretation or application of that rule is a 
proper subject for consideration by the Adjustment 
Board under Section 3 of the Railway Labor Act 
amended. To hold otherwise would destroy the line 
of demarcation which exists in the Railway Labor 
Act between the functions of the National Mediation 
Board and the National Railroad Adjustment Board. 
The same has been held in Interpretations 55, 62, 
and 63. It is apparent then that the National 
Medtation Board has consistently ruled that it can- 
not interpret a question relating to an agreement 
reached through mediation after the parties have 
once applied it. To hold otherwise would be an 
invasion by this Board, a mediation agency, into 
the field of adjustment of grievances which the 
Congress has by special amendment to the Act, 
created the National Railroad Adjustment Board to 
administer. Interpretations, supra, at 160861. 


Since the National Mediation Board has declined to at- 
tempt to interpret the scope rule contained in the current 


collective agreements between the unions and the employer REA 


and since the National Railroad Adjustment Board neither has 
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jurisdiction nor has attempted to make an interpretation of 
such scope rule, no other administrative body has made any 
ruling in this area which would in any way conflict with the 
relief requested below as applied to the enforcement of the 
scope rule agreement between the unions to which appellant IBT 
has at least a standing es a third party peneficiary. Thus 
appellant IBT has 'no forum to take its dispute with BRC other 
than to the courts and this it has done in the present pro- 
ceedings. On this basis alone, accordingly, the court below 
would have jurisdiction and power to grant the relief requested 
by enforcing for the benefit of IBT as third party beneficiary 


the delineation of jurisdiction as set forth in the scope rule 


contained in the current collective agreement with the employer 


REA. 
Vv 


THE IBT HAS NOT REPUDIATED THE MEDIATION AGREEMENT 
OR THE SCOPE RULE. 


It is contended by appellee BRC, though irrelevantly, 
that appellant IBT has repudiated or breached the Mediation 
Agreement and with it the accompanying scope rule by reason 
of a letter sent by General President of appellant to the 
General President of the appellee (Defendant's Exhibit 4), ad- 
vising the latter that “we are cancelling our understanding 
with the Brotherhood of Railway Clerks relative to jurisdic- 
tion of over-the-road runs in the REA Express Agency, Ine. 
service"/" 

That this contention is without merit is indicated by 


the statements contained in the Hoffa letter and in the reply 


ahs 


to it from the Grand President Harrison {Appellee's Exhibit 5> 


JA 116-117). The Hoffa letter makes reference to an under- 
standing concerning over-the-road drivers of REA. However, 

the mediation agreement itself, as well as the National Media- 
tion Board's decision in Interpretation No. 3 (Appellant's 
Exhibit B, JA 116) demonstrate that over-the-road drivers were 
not the subject of the mediation agreement. The National 
Mediation Board, in Interpretation No. 3 (Appellant's Exhibit B), 
declared that "/t/7he question in mediation did not involve 
employees in over-the-road truck service. . ." 

Hence, whatever agreement or understanding was the sub- 
ject of the January 25, 1962 letter from President Hoffa to 

| 
President Harrison, it was not the mediation agreement. 

In addition, even if the mediation agreement was the 
subject of the Hoffa letter, President Harrison's reply let it 
be known that insofar as the BRC was concerned, the IBT was 
without authority to unilaterally rescind such agreement. As 
President Harrison stated: 

You are formally advised that we do not recog- 

nize your right to unilaterally terminate or 

modify any previously existing understandings 

or agreements between your Organization and: our 

Brotherhood and/or R.E.A. Express concerning 

representation of its employes for collective 

bargaining purposes, and your notice of change 

and intended termination is rejected. (Defend- 

ant's Exhibit 5, JA 117). 

| 
It is therefore clear from the Harrison letter that the BRC 
did not consider the Hoffa letter to have effectively termi - 
nated the mediation agreement or any other jurisdictional 


understanding between the BRC and the IBT. | 
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Finally, the BRC negotiated major rules revisions with 
REA subsequent to the foregoing exchange of correspondence, 


and chose not to press for a revision of the scope rule. 


CONCLUSION 


On the forégoing basiz as well as the arguments set 


forth in our principal brief and in reliance on the leading 


decision on the points in issue -- that of the Seventh Circuit 
in the Textile Workers case -- a decision which appellee has 
not been able to distinguish -- it is respectfully submitted 
that the determination of Judge Holtzoff below that he had no 
power to grant the relief requested by appellant IBT and that 
the IBT proceedings was merely a device to avoid direct chal- 
lenge to the determination of the National Mediation Board in 
ease No. R-3750 is’ in error and should be reversed. 
Respectfully submitted, 


/s/ David Previant 


David Previant 
511 Warner Building 
Milwaukee, Wisconsin 


/3/ Herbert S. Thatcher 


Herbert S. Thatcher 
David S. Barr 
1009 Tower Building 
Washington, D. C. 
Counsel for Appellant 


BRIEF CF APPELLEE BROTHERHOOD OF 
RAILWAY AND STEAMSHIP CLERKS 


—— 


IN THE 


United States Court of Appeals 


For tHe Disrrict OF Corcmpra: Circurr 


No. 19,712 


INTERNATIONAL BROTHERIIOOD OF TEAMSTERS, CHAUFFEURS, 
WarinovseMEN AND HELPERS OF America, Appellant, 


Vv. 


Broruernoop or Rahway AND STEAMSHIP Cuerks, FReIGuT 
HJaxpcens, Express axp Station EMPLOYEs, Appellee. 


On Appeal From the United States District Court for the 
District of Columbia | 


‘ton © r: Epwarp J, Hickey, JR. 
United States Court of Appealswrrsecg. Theses 
fort District ot Columbia Circuit = Janrrs L. Ttensaw, JR. 
620 Tower Building 
FILED qor O%% 7QRs Washington, D.C. 20005 
Attorneys for Appellee 
Brotherhood of Railway 
iG Sl amship Clerks 


fi wile, “fe 
Of Coffisels PY aubicornd 


Merarottann, Hex 
620 Tower Building 
Washington, D. C. 20005 
December, 1965 


———— 


Press or Byron S. Apa 


COUNTER-STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station 
Employes (BRC), this appeal presents the question of 
whether the District Court correctly dismissed the com- 
plaint of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (IBT) 
to compel the BRC by a mandatory injunction to with- 
draw a representation application before the National 
Mediation Board for a certification to represent, with cer- 
tain minor exceptions, all the employees of REA Express, 
Inc., upon a finding by the District Court that the IBT 
complaint attempted to achieve by indirection what could 
not be done directly, i.e. secure judicial review of deter- 
minations of the National Mediation Board, under circum- 
stances where: 


(a) the complaint alleged that the representation appli- 
cation was filed in violation of a mediation agreement, 
dated June 10, 1937, between BRC, IBT, and REA Express, 
executed under the auspices of the National Mediation 
Board; and 


(b) the National Mediation Board, during its considera- 
tion of the representation dispute between BRC and IBT, 
and upon application of IBT, conducted full evidentiary 
hearings upon the interpretation or application of said 
mediation agreement and issued its determination that 
IBT had misinterpreted the agreement and that BRC had 
not violated the agreement by filing and processing the 
representation application. 
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COUNTER-STATEMENT OF THE CASE 


The appellee Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employes 
(hereinafter referred to as ‘‘the BRC’’) deems the follow- 
ing counter-statement of the case to be necessary to correct 
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inaccuracies and omissions in the Statement of the Case set 
forth in the brief of the appellant International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Help- 
ers of America (hereinafter referred to as ‘‘the IBT’’). 


In this case, the IBT appeals from a final order and judg- 
ment of the District Court, dated October 4, 1965, granting 
the motion of the BRC for summary judgment on the com- 
plaint of the IBT against the BRC, dismissing that com- 
plaint, and denying the cross-motion of the IBT for sum- 


mary judgment (J.A. 137). 


The complaint prayed (a) for a determination by the 
District Court that the BRC had violated an agreement, 
dated June 10, 1937, between the BRC, the IBT, and REA 
Express, Ine., by filing and processing a representation 
application before the National Mediation Board in Case 
No. R-370, covering, with certain exceptions, all employees 
of REA Express. and (b) for a mandatory injunction to 
compel the BRC to withdraw such application (J.A. 11, 
12). The prayer for such relief was based upon a conten- 
tion by the IBT that the agreement of June 10, 1937, con- 
<tituted a no-raid pact between the BRC and IBT by which 
the former agreed, in substance, that it would not in the 
future seek to represent, pursuant to the provisions of the 
Railway Labor Act, employees of REA Express then repre- 
sented by the [BT (J.A. 1-10). 


Representation of employees of REA Express by the 
BRC and the IBT goes back to 1920 prior to the adoption 
of the Railway Labor Act in 1926 (44 Stat. 577) and has 
continued since that time pursuant to collective bargain- 
ing agreements negotiated from time to time by the BRC 
and the IBT with REA Express (J.-A. 54-56). Since 1926, 
these agreements have been executed pursuant to the Rail- 
way Labor Act and the Act’s amendments of 1934 (48 Stat. 
1186), have been revised from time to time pursuant to that 


1 Reference is to pages of printed Joint Appendix. 
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statute, and all controversies arising with respect to the 
revision of said agreements and representation thereunder 
have been submitted by both parties to the National Media- 
tion Board and have been the subject of that Board’s serv- 
ices pursuant to the provisions of the Railway Labor Act 


(J.A. 43, 56). 


In 1937 a deadlock developed between the BRC and 
Railway Express Agency (predecessor company to REA 
Express) on the one hand and IBT and Railway Express 
on the other hand, growing out of mutually exclusive 
contract proposals of each organization to Railway Express 
with respect to the carricr’s employees to be covered by 
their respective contracts, This impasse came before the 
National Mediation Board in mediation proceedings under 
Sections 5 and 6 of the Railway Labor Act (45 U.S.C.A., 
Sections 155 and 156) in eases identified as Cases Nos. 
A-348, A-345, A-382 and A-383 (J.A. 3, 44, 95). On 
June 10, 1937, the BRC, IBT and Railway Express entered 
into a mediation agreement under the auspices of the 
National Mediation Board as a basis for disposition of 
the separate contract disputes then pending in mediation. 
This agreement read in pertinent part, as follows: (J.A. 
14, 15) 

” * * * * * 
Re Cases A-343—B.R.C. Rules Agreement 
A-345—I.B.T. Rules Agreement 
A392 I.B.T. Local Wages, Newark, Chi- 
“aro, Pe and Cleveland 
\-383—T. B. T. National Wages 


* * * * * * 


‘As a basis for mediation of the above-entitled 
cases it is agreed that the scope rule proposed by the 
Brotherhood of Railway and Steamship Clerks, Freight 
Handlers, xpress and Station Employes as Article 1 
of the proposed agreement shall read: 
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“Article 1. 
Score 


Employes Affected—Rule 1. These rules shall govern 
the hours of service and working conditions of all em- 
ployes in service of the Railway Express Agency in 
the United States subject to the exceptions noted 
below: 


Exceptions 
These rules shall not apply to— 


* * * . * * 


Chauffeurs and helpers, stablemen and garagemen 
who are now represented by the International Brother- 
hood of Teamsters, Chauffeurs, Stablemen and Helpers 
of America in the following cities: Cincinnati, Ohio, 
Cleveland, Ohio, Newark, N. J., New York, N. Y., 
Philadelphia, Pa., St. Louis, Mo., San Francisco, Calif., 
Chicago, Ill., and in any other city in which a majority 
of chauffeurs and helpers, stablemen and garage men 
may hold membership in the International Brother- 


hood of Teamsters, Chauffeurs, Stablemen and Help- 
ers of America.’’ 


Thereafter, each organization executed a collective bar- 
gaining agreement with Railway Express Agency which 
included such a scope rule. (J.A. 4, 5.) 


Between 1937 and 1965, BRC and IBT continued to repre- 
sent employees of REA Express pursuant to the voluntary 
recognition of each organization by the carrier as evi- 
denced in the scope rules of their respective agreements 
with REA Express (J.A. 4,5). There was not during this 
period any certification by the National Mediation Board 
pursuant to the provisions of Section 2, Ninth, of the 
Railway Labor Act (45 U.S.C.A., Section 152, Ninth) estab- 
lishing any craft or class of employees of REA Express 
for purposes of representation under the Railway Labor 
Act or any designation of a collective bargaining repre- 
sentative or representatives for any such craft or class or 
crafts or classes (J.A. 5, 6). 


5) 


The result of this situation was continuous conflict be- 
tween IBT and BRC with respect to the scope of their 
respective representation of employees of REA Express. 
This conflict included strikes and threatened strikes on the 
property of REA Express; the appointment of at least 
one Presidential Emergency Board pursuant to Section 10 
of the Railway Labor Act to consider the conflict; numer- 
ous disputes requiring the services of the National Media- 
tion Board; and the outright repudiation in 1962 by 
Mr. James R. Hoffa, General President of the IBT, of 
voluntary restraint by the IBT with respect to representa- 
tion (J.A. 83-118). 


In 1954 the BRC felt compelled to seek an end to the 
continuing controversy by the filing of a representation 
application before the National Mediation Board to secure 
certification to represent those vehicle employees of REA 
xpress then represented by the IBT. This application 
was designated as Case No. R-2815 (J.A. 65). The proc- 
essing of this application was voluntarily discontinued by 
the BRC.? 


However, voluntary restraint on the part of BRC was 
not successful in diminishing the conflict which has become 
aggravated in recent years, resulting in threats of strikes 
and frequent excursions by REA Express into courts to 
enjoin strikes (J.A. 85). 


The existence of this controversy, regardless of the di- 
vision of blame therefor, furnishes the framework in which 
the BRC on March 23, 19635, filed its representation appli- 
cation with the National Mediation Board which gave rise 
to the present suit. In this application, the BRC sought to 
be designated as the authorized representative for the pur- 


2 The precise circumstances and reasons for the withdrawal by the BRC of 
the 1954 application do not appear of record but apparently involved an oral 
understanding between BRC and IBT to settle their disputes within the 
AFL-CIO. When the IBT was expelled from the latter organization, which 
is a matter of public record, this basis for the settlement of controversies 
between the two organizations was no longer available. 
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poses of the Railway Labor Act of those employees of 
REA Express in the craft or class of ‘Clerical, Office, 
Station and Storehouse Employes’’. Such craft or class 
in the BRC application embraced all employees of REA 
Express, with the exception of certain mechanics repre- 
sented by the International Association of Machinists (J.A. 
90-24, 42, 45). It included all of the employees of REA 
Express represented by the IBT, the bulk of whom held 
positions classified as drivers, although a substantial por- 
tion thereof also performed other work usually considered 
clerical in nature (J.A. 60). Approximately 70 percent of 
the so-called vehicle employees of REA Express have 
always been represented by the BRC (J.A. 60). The appli- 
cation was based upon the principle that the employees of 
REA Express, with the exception of the designated mechan- 
ies, constituted a single craft or class for representation 
purposes and, therefore, were entitled under the Railway 
Labor Act to a single representative (J.A. 35, 36). 


Tn explaining the application to the National Mediation 
Board, the President of the BRC made the following state- 
ment regarding the 1937 agreement and the past history of 
collective bargaining on the property of REA Express: 
(J.A. 35) 


‘‘* » * The Teamsters primary contention rests on a 
‘eollective bargaining history’ that is alleged to have 
prevailed for over thirty years, the facts in this case 
are that in 1937 our Brotherhood made a benevolent 
concession in the scope rule of our Rules and Working 
Agreement for the purpose of maintaining harmony 
and preventing friction in the Express industry. This 
concession was made despite the fact that we had the 
legal right under the Railway Labor Act, as amended 
in 1934, to insist that the Railway Express Agency, 
predecessor of REA Express, Incorporated, treat with 
our Organization as exclusive bargaining agent of all 
employes of the Company. ‘As you well know the pur- 
pose of the concession has not been successful. This 
concession though, cannot be used as an excuse to 
redraw class or craft lines.”’ 
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The BRC representation application was filed pursuant 
to the provisions of Section 2, Ninth, of the Railway Labor 
Act (45 U.S.C.A., Section 152, Ninth). That Section, which 
is quoted in full in Appendix A hereto, provides that the 
National Mediation Board, upon the request of either party 
to a representation dispute, shall investigate such dispute 
and certify in writing within 30 days after receipt of the 
invocation of its services the name or names of the individ- 
uals or organizations designated and authorized to repre- 
sent the employees involved in the dispute. The statute 
leaves to the National Mediation Board the form of its 
investigation and the manner in which it shall determine 
the duly authorized representative. The statute authorizes 
the National Mediation Board to conduct an election for 
that purpose, to determine the employees who may par- 
ticipate in the election, and to establish the rules to govern 
the election. 


The National Mediation Board docketed the application 
as Case No. R-3750 (J.A. 32). 


The IBT opposed the BRC application upon various 
grounds and requested a hearing on its objections (J.A. 
33-37). The grounds advanced by the IBT in opposition to 
the BRC application included a contention that the BRC 
was estopped from filing and processing the application by 
reason of the mediation agreement of June 10, 1937, be- 
tween BRC, IBT, and REA Express, which IBT asserted 
constituted a no-raid pact barring BRC from obtaining 
representation rights for employees of REA Express repre- 


sented by IBT (J.A. 33, 34, 39, 45, 46, 64-67). 


In response to the IBT request for a hearing on its ob- 
jections, the National Mediation Board conducted a full 
evidentiary hearing in New York City on May 24 and 25, 
1965, before Board Member Francis A. O’Neill, Jr., as 
Hearing Officer, which included the presentation of oral 
and documentary evidence and cross-examination of wit- 
nesses. At the conclusion of the hearing both BRC and 
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IBT were afforded the opportunity to submit briefs and 
reply briefs to the National Mediation Board. Both par- 
ties availed themselves of this opportunity (J.A. 37, 38). 


On June 4, 1965, the IBT filed a separate request with 
the National Mediation Board pursuant to the provisions 
of Seetion 5, Second, of the Railway Labor Act (45 U.S.- 
C.A., Section 155, Second) for an interpretation of the 
meaning or application of the mediation agreement of June 
10, 1937 (J.-A. $7). In this request, the IBT reiterated its 
position that such agreement constituted a no-raid pact 
between the BRC and IBT which estopped the BRC from 
filing and processing its representation application. This 
application was docketed as Interpretation No. 10S—Cases 
Nos. A-343, A-345, A-382 and A-383 (J.A. 87) Section 5, 
Second, of the statute, which is quoted in full in Appendix 
A hereto, authorizes the Board, after hearing, to render 
interpretations of the meaning or application of mediation 
agreements executed under its auspices. The Mediation 
Board concluded a full evidentiary hearing on the IBT 


interpretation request which was followed by briefs to the 
Board by both parties (J.A. 87). 


On September 8, 1965, the National Mediation Board 
issued its determinations upon the issues raised by the 
IBT with respect to the BRC application in Case No. R- 
3730. A copy of the Board’s Findings is set forth as 
Exhibit D to the Complaint (J.A. 30-69). In these findings, 
the Mediation Board found (1) that REA Express is a 
carrier within the meaning of Section 1, First, of the Rail- 
way Labor Act: (2) that the carrier’s employees involved 
were employees subject to the Railway Labor Act;* (3) 

2 This identification means that the ease involved Interpretation No, 108 
before the National Mediation Board under Section 5, Sceond, of the Railway 
Labor Act and arose out of a mediation agreement in the cited mediation 


Crises. 


+The Board left open for determination the status of certain employees, ie. 
whether they were ‘‘officials’” ot REA Express, not entitled to representation 
or ‘subordinate officials or employees’? who were so entitled (J.A. 43, 62). 
This issue was Inter settled by agreement of the parties. 
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that under Section 2, Fourth, of the Railway Labor Act, 
the majority of any craft or class shall have the right to 
determine who shall be the representative of such craft or 
class for the purposes of the Railway Labor Act; (4) that 
the Mediation Board is empowered by Section 2, Ninth, 
of the Railway Labor Act to investigate representation 
disputes and to certify the representative of a craft or 
class for the purposes of the Act, to hold an election to 
determine such representative, and to designate those em- 
ployees who may participate therein; (5) that the proper 
craft or class of employees of REA Express for which a 
representative should be certified were those employees 
covered by the BRC application; and (6) that an election 
should be held among such employees to determine their 
representative. The Board accordingly ordered that such 
an election be held. (J.A. 69.) 


The Mediation Board also considered and rejected the 
various IBT objections to the BRC application, including 
the contention that the Board should dismiss the applica- 
tion of the BRC as a violation of the mediation agreement 
of June 10, 1937 (J.A. 64-67). In so doing, the Mediation 
Board reaffirmed its long standing policy expressed in 1954 
in Case No, R-2815, involving an earlier BRC representa- 
tion application covering vehicle employees of REA Ex- 
press (see page 5, supra), to the effect that a union agree- 
ment cannot be used to deprive employees of a carrier 
subject to the Railway Labor Act of their statutory right 
under Section 2, Fourth, of that statute (45 U.S.C.A., Sec- 
tion 152, Fourth) to choose their collective bargaining 
representative (J.A. 65). The Board also found that the 
processing of the BRC application effectuated the statutory 
purposes (J.A. 66). 

Also, on September 8, 1965, the National Mediation Board 
issued a separate decision on the IBT request for an inter- 
pretation of the meaning and application of the June 10, 
1937, mediation agreement (J.A. 87-98).> In this decision, 


5 An errata sheet was subsequently issued to this decision, dated September 
10, 1965 (J.A. 99). 
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the National Mediation Board interpreted the mediation 
agreement of June 10, 1937, exeeuted pursuant to its aus- 
pices and under the provisions of the Railway Labor Act, 
as being an agreement for the sole purpose of settling the 
immediate contract disputes in mediation before the Board 
between BRC and REA Express and between IBT and the 
carrier, and as only obligating the parties to then execute 
collective bargaining agreements containing the scope rule 
set forth in the mediation agreement. Thereafter, neither 
the BRC nor IBT had any obligation pursuant to the 1937 
mediation agreement and could seek any representation 
desired by either organization in accordance with the provi- 
sions of the Railway Labor Act. 


The Board’s findings as to the interpretation and mean- 


ing of the 1937 mediation agreement were summarized as 
follows: (J.-A. 95) 


“The mediation agreement of June 10, 1937, estab- 
lished a uniform scope rule to be included in the agree- 
ment of the two organizations. After the agreement 
had been reached, the IBT presented the carrier with a 
variation from the rule contained in the mediation 
agreement. The August 2. 1937, interpretation spelled 
out specifically the group of carrier employees for 


which each organization would negotiate. That inter- 
pretation was placed in effect by the carrier and both 
organizations. It did not deal with any other subject. 
The agreement settled the seope portion of the disputes 
eovered by Cases A-343, A-345, A-382 and A-383, and 


nothing more.’” 


The Board’s opinion then went on to conclude that the 
BRC application in Case No. R-3750 did not violate the 
1937 mediation agreement. The Board’s conclusion read 
as follows: (J.A. 98) 


“On the basis of the entire record before it, the 
Board concludes that the provisions of the mediation 
agreement of June 10, 1937, do not constitute a so- 
called perpetual no-raid pact between the organiza- 
tions. [t further finds that the BRC has not violated 
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that agreement by filing their application for the in- 
vestigation of a representation dispute under Case R- 
3750. The IBT application of June 4, 1965, is hereby 
dismissed.’’ 


Thereafter, the National Mediation Board continued to 
process the BRC representation application in accordance 
with its determinations. 


On September 17, 1965, the IBT filed its complaint in the 
District Court seeking an order of that Court to require 
the BRC to withdraw its representation application (J.A. 
1-12). At the same time, the IBT filed a motion for an 
injunction pendente lite (J.A. 70-71). 


The BRC opposed the IBT motion for a preliminary 
injunction and filed its own motion (J.-A. 72, 81) to dismiss 
the complaint or, in the alternative, to grant the BRC sum- 
mary judgment. The BRC motion was based upon the 
ground that the complaint sought to collaterally attack and 
reverse determinations of the National Mediation Board 
made by such Board pursuant to the provisions of the 
Railway Labor Act which are not subject to judicial review. 
The motion was accompanied by an affidavit to place before 
the District Court pertinent documents from the proceed- 
ings before the National Mediation Board which had not 
been included in the attachments to the complaint (J.A. 
$3-120),° as well as the statement of material facts as to 
which there was no genuine issue between the parties (J.A. 
121-124). The IBT responded with a cross-motion for 
summary judgment in which it stated that there was no 
controversy between the BRC and the IBT with respect to 
any material facts, so that there existed a sufficient basis 
on which the District Court could act upon the BRC motion 
and the IBT cross-motion (J.A, 125, 126). 


6 For example, the IBT complaint did not advise the District Court of the 
IBT application to the National Mediation Board for an interpretation of the 
meaning and application of the mediation agreement of June 10, 1937, or 
of the Board’s hearing and decision on such application interpreting the 
agreement contrary to the IBT interpretation which was the basis of the 
complaint, 
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On September 30, 1965, the District Court heard oral 
argument on the motion of the BRC and the eross-motion 
of the IBT and rendered its ruling granting the BRC 
motion (J.A. 133-136). The ruling of the District Court 
was based upon the ground that it lacked power to enter- 
tain the action. Its reasons for this conclusion were set 
forth in pertinent part as follows: (J.A. 133-135) 


“Tue Court: The defendant, Brotherhood of Rail- 
way and Steamship Clerks, filed a petition with the 
National Mediation Board under the Railway Labor 
‘Act for the purpose of determining a unit of repre- 
sentation in connection with a representation election 
of employees of the Railway Express. 


“The National Mediation Board heard the matter 
on the merits. 


‘The plaintiff in this action, International Brother- 
hood of Teamsters, objected to the eranting of the 
petition, claiming that the mere filig of the petition 


was in violation of an agreement between the two 
unions. 


<The National Mediation Board, after hearing the 
merits, as just stated, rendered a decision. 


‘Tf this action were brought against the National 
Mediation Board for the purpose of reviewing or 
setting aside its decision, this Court would have no 
power to act, snasmuch as it has been held that orders 
of the National Mediation Board of the type involved 
here are not subject to judicial review, Switchmen’s 
Union of North America v. National Mediation Board, 
320 U.S. 297. 


‘Apparently realizing the barrier that would con- 
front them were they to bring suit against the National 
Mediation Board to secure a direct review of its action, 
they brought the present action against the rival union, 
the Brotherhood of Railway and Steamship Clerks, to 
secure a mandatory injunction directing the Brother- 
hood to withdraw its petition, previously filed with the 
National Mediation Board. 
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“What this action tries to do is to achieve by in- 
direction what could not be done directly, namely, to 
secure a review in effect of the order of the National 
Mediation Board. 


‘““Moreover, the National Mediation Board has al- 
ready rendered its decision. 


‘*To direct a withdrawal of the petition would be in 
effect to direct a setting aside of the order of the 
National Mediation Board without even hearing coun- 
sel for the Board. 


“‘In view of these considerations, the Court is of 
the opinion that this action does not lie.’’ 


The Court’s formal order granting the BRC motion for 
summary judgment and dismissing the complaint was 
entered on October 4, 1965 (J.A. 137). 


The IBT filed its notice of appeal on October 4, 1965, 
and sought a stay of the pending representation election 


on the property of REA Express pending determination 
of the appeal. The IBT motion for a stay was denied by 
this Court’s order, dated October 26, 1965 (J.A. 139). 


On October 13, 1965, the IBT filed a separate action in 
the District Court, identified as International Brotherhood 
of Teamsters and George Leonidas v. National Mediation 
Board and Leverett Edwards, et al (Civil Action No. 2558- 
65), in which the IBT asked the District Court to enjoin 
the National Mediation Board from conducting an election 
on the property of REA Express or certifying any repre- 
sentative with respect thereto in Board Case No. R-3750. 
This complaint and prayer for relief was based upon the 
ground that the National Mediation Board had erred 
in various respects in its processing of the BRC applica- 
tion in Case No. R-3750, as set forth in paragraph 24 
thereof. Subparagraph (a) of paragraph 24 alleged that 
the National Mediation Board had violated IBT’s rights 
in refusing to dismiss the BRC representation application 
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on the ground that it was barred by the mediation agrec- 
ment of June 10, 1937, which is the subject of the present 
litigation. This subparagraph in the IBT complaint read 
as follows: 


‘624. In directing the election as aforesaid, the de- 
fendants have acted capriciously, arbitrarily, and in 
violation of law, have ignored and frustrated the poli- 
cies of the Railway Labor Act, have exceeded their 
statutory authority and violated express provisions of 
the Railway Labor Act, have failed to properly per- 
form their function and duty to investigate representa- 
tion disputes under Section 2, Ninth, of the Railway 
Labor Act, and have denied plaintiffs’ rights protected 
under the Constitution of the United States and the 
Railway Labor Act, more particularly as follows: 


“¢(a) Defendants have refused to dismiss BRC’s 
Application for Investigation in Case No. R-3750, and 
to hold that BRC is barred or estopped from filing and 
processing said application by reason of the jurisdic- 
tional agreement contained in the Mediation Agree- 
ment of June 10, 1937, and incorporated in current 
collective bargaining agreements between the IBT and 
REA and the BRC and REA, respectively. Tnstead, 
defendants have aided and assisted BRC in breaching 
the Mediation Agreement of June 10, 1937, and the 
BRC current collective agreement with REA.”’ 


The BRC intervened in this action as a party defendant. 


On October 22, 1965, the District Court denied the motion 
of the IBT for a preliminary injunction pendente lite in 
Civil Action No. 2558-65. On October 25, 1965, the IBT 
filed its notice of appeal from the District Court’s order 
and on the same date filed a motion with this Court for 
a stay of the representation election on the property of 
REA Express pending determination of such appeal. (Case 
No. 19,737) Such motion was denied by this Court on 
October 29, 1965. An application by the IBT to the United 
States Supreme Court for a stay of the representation 
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election was denied by Chief Justice Earl Warren of that 
Court on October 30, 1965.7 


Thereafter, the National Mediation Board conducted a 
mail ballot election among the employees of REA Express 
in the craft or class which had been determined by the 
Board’s decision of September 8, 1965. The ballots in this 
election were returnable to the National Mediation Board 
on or before December 1, 1965. 


The counting of such ballots by Mediators of the Na- 
tional Mediation Board began in New York City on Decem- 
ber 1, 1965, and was completed on December 5, 1965. The 
results certified to the National Mediation Board by Medi- 
ator William H. Pierce immediately following the ballot 
count were as follows: 


Number of Eligible Voters 35,560 
Number of Votes Cast 28,0598 
Votes for BRC 17,867 
Votes for IBT 10,192. 


The BRC was certified to the Board by the Mediator in 
charge, William TI. Pierce, as the winner of the election. 


On December 10, 1965, the National Mediation Board 
issued its formal certification designating the BRC as the 
representative for the purposes of the Railway Labor Act 
of the craft or class of employees of REA Express in- 
volved. A copy of this certification is attached hereto as 
Appendix B. 


7The IBT was also unsuccessful in delaying or preventing such election 
by proceedings before the Interstate Commerce Commission, in a case iden- 
tified as Ex Parte 72, and by proecedings before the National Labor Rela- 
tions Board. 


8261 ballots reecived by the Board were voided by the Mediators, Another 
114 ballots impounded by the Mediators were exeluded by agreement of the 
parties. 24 challenged ballots were also so excluded. 
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STATUTE INVOLVED 


This appeal involves Sections 2, Ninth, and 5, Second, of 
the Railway Labor Act. (45 U.S.C.A., Sections 152, Ninth, 
and 155, Second). These statutory provisions are quoted 
in full in Appendix A hereto. 


SUMMARY OF ARGUMENT 


1. The District Court correctly found that the TIBT com- 
plaint attempts in effect to secure a review and reversal 
of determinations of the National Mediation Board with 
respect to the meaning or application of the 1937 mediation 
agreement between the BRC, IBT, and REA Express. 
One of the primary objections advanced by the IBT to the 
National Mediation Board in opposition to the BRC repre- 
sentation application was the argument that such applica- 
tion was barred by reason of the 1937 mediation agree- 
ment which IBT contended constituted a no-raid pact be- 
tween the parties. The IBT requested a hearing on this 
and other objections which it had presented in opposition 
to the BRC application and such request was granted by 
the Mediation Board, which conducted a full evidentiary 
hearing on the IBT objections. In addition. the IBT filed 
a separate request with the National Mediation Board, 
pursuant to the provisions of Section 5, Second, of the 
Zailway Labor Act (45 U.S.C.A., Section 155, Second), for 
an interpretation of the meaning or application of the 
1937 mediation agreement as barring the BRC representa- 
tion application. This appli nation was entertained by the 
Mediation Board and a separate evidentiary hearing was 
conducted by the Board thereon. On September 8, 1965, 
the Mediation Board issued two separate opinions on the 
hearings which it had held. One opinion dealt with all of 
the objections of the IBT to the BRC application, including 
the IBT contentions with respect to the effect of the 1937 
mediation agreement. The other opinion dealt solely with 
the interpretation or application of the 1937 mediation 
agreement. In these two opinions the Mediation Board 
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found that the 1937 mediation agreement did no more 
than settle the scope rule portion of the existing contract 
disputes in mediation before the Board between BRC and 
REA Express and IBT and REA Express and did not con- 
stitute a no-raid pact. The Mediation Board further found 
that the BRC did not violate the 1937 mediation agreement 
by filing and processing its representation application. The 
Board also found that it had followed over the years a con- 
sistent policy of not permitting agreements between unions 
to deprive the majority of the craft or class of their statu- 
tory right to choose a collective bargaining representative 
and that the BRC application effectuated the purposes of 
the statute. 


The complaint in this case seeks a judicial determination 
that the BRC had no right to file the representation appli- 
sation by reason of the provisions of the 1937 mediation 
agreement which the IBT asserts remains in full force and 
effect and has been given continued vitality by incorpora- 
tion in the respective collective bargaining agreements 
between the two organizations and REA Express, and for 
a mandatory injunction to require the BRC to withdraw the 
representation application. The complaint thus requests an 
interpretation of the 1957 mediation agreement contrary to 
that made by the National Mediation Board on application 
of the IBT and for relief inconsistent with the determina- 
tions of the National Mediation Board. 


2. The District Court further correctly held that if the 
IBT action were brought against the National Mediation 
Board for the purpose of reviewing or setting aside its 
determinations, the Court would have no power to act. The 
Supreme Court, as well as this and other Federal courts, 
have made clear that determinations of the National Media- 
tion Board made within the Board’s jurisdiction with re- 
spect to representation matters under the Railway Labor 
Act are not subject to judicial review. Brotherhood of 
Railway and Steamship Clerks, et al. v. Association for the 
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Benefit of Non-Contract Employees, et al., 379 US. $14 
(1965). 


3, Finally, the District Court correctly found that the 
IBT could not achieve the result of judicial review of the 
determinations of the National Mediation Board with re- 
spect to the interpretation and effect of the 1937 mediation 
agreement through a suit against the BRC. Order of Rail- 
way Conductors of America vy. Pennsylvania Railroad Comr, 
pany, 323 U.S. 166. 171, 172 (1944) : Rose v. Brotherhood of 
Railway and Steamship Clerics. 181 F.2d 944, 947 (4th Cir., 
1950) ; Ilagens v. United Fruit Company, 135 F.2d S42 (2nd 
Cir. 1943) : Brotherhood of Railway and Steamship Clerks 
y. United Air Lines, 325 F.2d 576 (6th Cir., 1963), cert. 
granted 377 U.S. 903, cert. dismissed 379 U.S. 26 (1964). 


The District Court correctly rejected the IBT argument 
that, in spite of these considerations, IBT is entitled to 
prosecute its complaint under Section 301(a) of the Labor- 
Management Relations Act. The language, as well as the 
application of that statute by the Federal courts, makes 
clear that Section 301 does not apply to contracts dealing 
with the employer-employee relationships of carriers and 
employees subject to the Railway Labor Act. Local Union 
No. 25 of International Brotherhood of Teamsters v. New 
York. New Haven & Hartford Railroad Company, 350 U.S. 
15. reh. den. 350 U.S. 977 (1956) ; National Labor Relations 
Board v. Interior Enterprises, Inc.. 298 F.2d 147 (9th Cir., 
1961) : International Association of Machinists v. Eastern 
Air Lines. Inc., 320 F.2d 451 (5th Cir., 1963); Bruno v. 
Northeast Airlines, Inc., 229 F. Supp. 716 (D.C. Mass., 
1964). Moreover, the application of Section 301 to Rail- 
way Labor Act contracts would clearly conflict with the 
many decisions of the Supreme Court holding that the 
interpretation and application of such contracts cannot be 
undertaken by the courts but must be performed by the 
administrative proceedures provided by the Railway Labor 
Act for that purpose. Brotherhood of Railroad Trainmen, 
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et al. v. Chicago River & Indiana Railroad Company, 353 
U.S. 30 (1957) ; Union Pacific R. Co. v. Price, 360 U.S. 601 
(1959); Pennsylvania Railroad Co. v. Day, 360 U.S. 548 
(1959); Bower v. Eastern Air Lines, 214 F.2d 623 (3rd 
Cir., 1954) ; cert, den, 348 U.S. 871; Woolley v. Eastern Air 
Lines, Inc., 250 F.2d 86 (Sth Cir., 1957), cert. den. 356 U.S. 
931. 


Even if Section 301 were applicable to Railway Labor 
Act contracts it would not provide a basis for the complaint 
in this case. The decision in United Textile Workers of 
America v. Textile Workers Union, 258 F.2d 743 (7th Cir., 
1958), upon which the IBT principally relies, did not in- 
volve a suit asking a Federal court to interpret and apply 
a no-raid pact contrary to the interpretation or application 
of the agreement made by the tribunal with the authority 
to make such an interpretation. Rather, the suit involved 
an action to enforee the AFLL-CTO no-raid agreement which 
had been interpretated by the arbitrator provided under 
that agreement as having heen violated by the defendant 
there involved. In contrast, in the present case the Na- 
tional Mediation Board has found that the agreement here 
involved did not constitute a no-raid pact and was not vio- 
lated by the BRC in filing its representation application. 


ARGUMENT 
I 


THE COMPLAINT SEEKS TO INDIRECTLY OBTAIN REVIEW 
AND REVERSAL OF DETERMINATIONS OF THE NATIONAL 
MEDIATION BOARD WITH RESPECT TO THE MEANING OR 
APPLICATION OF THE MEDIATION AGREEMENT OF JUNE 
10, 1937 

The District Court found that the IBT complaint 
attempts to secure a review in effect of the determinations 
of the National Mediation Board with respect to the mean- 
ing or application of the mediation agreement between the 

BRC, IBT, and REA Express (J.A. 134). This finding, as 

is demonstrated below, is clearly correct. 
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A. The National Mediation Board Has Interpreted the Media- 
tion Agreement of 1937 As Not Constituting a No-Raid 
Pact Barring the Filing of the BRC Representation Ap- 
plication 

One of the primary objections which the IBT made to 
the National Mediation Board with respect to the BRC 
representation application was that it was barred by the 
mediation agreement of June 10, 1937, which IBT argued 
constituted a no-raid pact between the parties. 


This objection was first set forth in a letter to the Board 
from Mr. James Hoffa, General President of the IBT, on 
April 14, 1965 (J-A. 33, 34), requesting that the BRC 
application be dismissed. On May 10, 1965, the IBT 
requested a formal hearing on the BRC application 
(J.A. 37). Such request was granted by the Board 
(J.A. 37, 38). At the hearing, the IBT again moved to 
dismiss the BRC application on this ground (J.A. 67, 68). 


Following the hearing, the IBT, in its brief to the 


National Mediation Board, dated June 20, 1963, presented 
such objection as one of two basic issues involved (J.A. 39- 
40). The IBT statement of the objection at that time read 
as follows: (J.A. 39) 


‘There are two basic issues in this case. These are: 

‘|. Whether this Board should refrain from further 
processing the present BRC application for investiga- 
tion of an alleged representation dispute on the ground 
that the BRC is estopped or barred from seeking such 
investigation by reason of the existence of the scope 
rule agreement of 1937 to which it and REA are 
parties, and on which the parties have since relied, 
and on the further ground that the basie policies of 
the Railway Labor Act would be subverted rather than 
furthered if the BRC application for the establishment 
of a carrier wide craft or class of all REA employees 
except mechanics, is granted with the consequent 
destruction of major bargaining patterns and repre- 
sentation rights and desires, established and snecess- 
fully continued since the beginning of any collective 
bargaining relationships with REA.”’ 
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On June 4, 1965, the IBT filed a separate request with 
the National Mediation Board under Section 5, Second, of 
the Railway Labor Act (45 U.S.C.A., Section 155, Second) 
for an interpretation of the meaning or application of the 
mediation agreement of June 10, 1937, as barring the BRC 
representation application (J.A. 87). Mr. Hoffa’s letter 
requesting such an interpretation read in pertinent part 


as follows: (J.A. 88, 89) 


“* * * the BRC has filed an Application for In- 
vestigation of Representation Dispute in Case R-3750 
which is presently before the Board. The IBT believes 
this Application to be a violation of the Mediation 
Agreement. The IBT, therefore, requests the National 
Mediation Board to issue an interpretation of the 
Mediation Agreement of June 10, 1937, to the effect 
that by filing an Application for Investigation of 
Representation Dispute in Case No, R-3750, the BRC 
has violated the Mediation Agreement of June 10, 
1937,”’ 


The Mediation Board entertained the IBT application 
and held a hearing directed solely to the issue raised by 
the IBT (J.A. 87). Thereafter, the IBT filed a brief to 
the National Mediation Board in which the issue before the 
Board on the IBT interpretation application was stated as 
follows: (J.A. 89) 


“General President Hoffa, in his June 4, 1965, letter, 
requested that the Board issue an interpretation of the 
Mediation Agreement to the effect that the Agreement 
constitutes a binding no-raiding accord between the 
BRC and the IBT; and that by filing an Application 
for Investigation of Representation Dispute in 
National Mediation Board Case No, R-3750, which is 
currently pending before the Board, in which the BRC 
secks a certification as the representative of all em- 
ployees of RIA, the BRC has breached the Mediation 
Agreement.”? 


In its findings, issued simultaneously in both Case No. 
R-3750, based on the hearing record in that proceeding, 
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involving the BRC application and the IBT objections 
thereto, and in Interpretation No. 108, based on the hearing 
record on the IBT interpretation request, the National 
Mediation Board rejected the IBT contentions that the 
mediation agreement of June 10, 1937, barred the filing 
and processing of the BRC application (J.A. 64-67, 87-100). 
The Board held in the two decisions as follows: 


(1) That the mediation agreement of 1937 settled the 
scope rule portions of separate contract disputes 
between BRC-REA Express and IBT-RIA Express 
before the Board in mediation ‘and nothing more”’ 
(J.A. 95). 


That the provisions of the mediation agreement do 
not constitute a perpetual no-raid pact between BRC 
and IBT and that BRC did not violate such agree- 
ment by filing its representation application in Case 
R-3750 (J.A. 98). 


rhat it has been the consistent policy of the Board 

based on Section 2, Fourth, of the Railway Labor 
‘Act for some 30 years that unions cannot by agree- 
ment deprive the majority of a craft or class of their 
statutory right to choose a collective bargaining 
representative (J.A. 65). 


(4) That processing of the BRC application effectuated 
the purposes of the Railway Labor Act (J-A. 66, 67). 


There can thus be no serious question but that the 
National Mediation Board, after full hearings on the IBT 
contention that the 1937 mediation agreement barred the 
filing and processing of the BRC representation applica- 
tion, rejected that contention. 


The brief of the IBT (page 27) concedes this to be true, 
although the complaint makes no mention of the IBT 
application to the Mediation Board for an interpretation of 
the meaning of the 1937 mediation agreement (J.A. 1-12). 
Indeed, the IBT now agrees with the validity of the Media- 
tion Board findings that the 1937 mediation agreement was 
not intended to and did not constitute a perpetual no-raid 


23 


pact between BRC and IBT with respect to representation 
of employees of RMA Express (IBT Br. 27). However, 
IBT argues that, in spite of these facts, its complaint in 
the District Court does not seek a contrary interpretation 
of such mediation agreement. As is demonstrated below, 
this argument is wholly without merit. 


B. The Complaint Seeks a Judicial Interpretation of the 1937 
Mediation Agreement Inconsistent With the Determina- 
tions of the National Mediation Board and Relief Contrary 
to the Decisions of That Board 


Paragraph 1 of the prayer of the complaint for relief 
asks for a judicial determination of the right of the BRC 
to file the representation application in National Mediation 
Board Case No. R-3750 in the following language: (J.A. 11) 


“1. That plaintiff have a judgment and decree of 
this Court declaring its rights and status, and more 
particularly, adjudicating that the defendant has no 
right, authority or power to file an Application for 
Investigation of Representation Dispute among the 
employees of REA while the Mediation Agreement of 
June 10, 1937, between plaintiff and defendant remains 
in effect through incorporation into the current agree- 
ments between defendant and REA and plaintiff and 
REA.’’ 


In paragraph 2 of the prayer of the complaint the IBT 
sought preliminary injunctive relief enjoming the BRC 
from: (J.A.11) 


**(a) breaching its obligations to plaintiff under the 
Mediation Agreement of June 10, 1937, by proceeding 
with its Application for Investigation of Representa- 
tion Dispute in National Mediation Board Case No. 
R-3750 and requiring defendant to withdraw such 
application; 


“‘(b) instigating, inducing, coercing, or otherwise 
encouraging employees of REA who are presently 
represented by plaintiff to seck membership in 
defendant ; 
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“*(e) taking any other action which would impair, 
obstruct or render fruitless the determination of this 
controversy by this Court.” 


This prayer for relief is clearly inconsistent with the 
determinations of the National Mediation Board in the 
following respects: 


(1) The complaint asks for a judicial determination that 
the BRC had no right to file the representation application 
in Mediation Board Case No. R-3750, by reason of the 
provisions of the mediation agreement of June 10, 1937, 
which it asserts remains in full force and effect. The 
National Mediation Board, interpreting the mediation 
agreement at the specific request of IBT, found, inter alia, 
“that the BRC has not violated that agreement by filing 
their application for the investigation of a representation 
dispute under Case R-3750"? (J.A. 98). 


(2) The complaint seeks an injunction to enjoin BRC 
from ‘‘breaching its obligations to plaintiff under the 
Mediation Agreement of June 10, 1937, by proceeding with 
its Application for Investigation of Representation Dispute 
in National Mediation Board Case No. R-3750” and a 
mandatory injunction ‘requiring defendant to withdraw 
such application’ (J.A. 11). The National Mediation 
Board not only specifically found, as quoted above, that the 
BRC has not breached any obligation to IBT under the 
1937 mediation agreement, but it also specifically denied 
motions of the IBT to dismiss the BRC application on 
grounds that it was barred by such agreement made in 
Mr. Hoffa’s letter of April 14, 1965, and renewed at the 
National Mediation Board hearing on the TBT objections 
to such application (J.A. 67, 68). 


The complaint thus clearly requests relief directly con- 
trary to the National Mediation Board determinations and 
constitutes an attempted collateral attack on those deter- 
minations. 
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In spite of this clear conflict, the IBT argues in its brief 
(page 27) ‘‘that its position in the instant case is wholly 
consistent with that of the Mediation Board’’. As the 
BRC understands the IBT argument, it is to the effect that 
(1) the complaint does not seck a determination that the 
1937 mediation agreement constitutes a binding perpetual 
no-raid pact, but rather a determination that such agree- 
ment, as incorporated into the collective bargaining agree- 
ments with REA Express, constitutes such a no-raid pact 
as long as such rules remain unchanged, and (2) that the 
Mediation Board has not ruled on the issue raised by the 
complaint but only on the point that the 1937 agreement 
per se does not constitute a ‘‘perpetual’’ no-raid pact 
between the parties. 


It should be observed that this argument is a belated 
afterthought of IBT, which in its brief to this Court in 
support of a stay pending appeal (page 4) relied entirely 
on the contention that its complaint does not constitute a 


collateral attack on the National Mediation Board’s deter- 
minations because it is suing the BRC—not the National 
Mediation Board. Moreover, the argument constitutes 
nothing more than an exercise in semantics wholly without 
substance.® 


Whether the 1937 mediation agreement constitutes a 
‘perpetual’? no-raid pact or merely one which continues 
through incorporation in the scope rules of the BRC and 
IBT collective bargaining agreements with RE \ Express 
only so long as those scope rules remain in effect, is entirely 
dependent upon a primary determination that the 1937 
agreement was a no-raid pact. If it was not a no-raid pact 


The IBT argument would also lead to the result that representation of 
REA Express employees could be changed only by Scetion 6 notices filed by 
either BRC or IBT to amend the seope rule in cach agreement backed by a 
threat of strike action instead of in accordance with the orderly proceedures 
of Section 2, Ninth, of the Railway Labor Act, While sueh an argument is 
wholly consistent with the IBT view of labor relations, REA Express ob- 
viously would not have agreed to any such arrangement by exceuting the 
1937 mediation agreement. 
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at all, then there is no basis for the complaint because the 
BRC did not, by signing such agreement and by negotiating 
a scope rule for inclusion in its collective bargaining agree- 
ment with REA Express consistent therewith, obligate it- 
<elf to thereafter refrain from widening its representation 
of employees of REA Express by the filing and processing 
of a representation application in accordance with the 
orderly procedures of the Railway Labor Act. Thus, the 
District Court, in order to grant the relief prayed for by 
IBT in the complaint, would first have to determine whether 
the 1937 mediation agreement constituted a no-raid pact 
at all and only after an affirmative answer to that question 
would it decide for how long such obligation continued. 


It is precisely this basic interpretation that the National 
Mediation Board decided contrary to the contentions of 
IBT advanced both to the Board and in the complaint 
below. The interpretation requested by Mr. Hoffa of the 
Board and repeated in the [BT brief to the Board in the 
interpretation proceeding was “to the effect that the 


Agreement constitutes a binding no-raiding accord between 
the BRC and IBT” (J.A. 89). The National Mediation 
Board addressed itself to this issue (J.A. 89, 95) and held 
(1) that the 1937 mediation agreement did nothing more 
than settle one point of contract disputes in mediation 
before the Board, i.e. the wording of scope rules in the 
respective collective bargaining agreements with REA 
Express; (2) that the only obligation that the BRC in- 
curred by executing the mediation agreement was to settle 
its existing contract dispute with REA Express on the one 
point of a scope rule consistent with the mediation agree- 
ment: (3) that the BRC met this obligation ;° and (4) that 
the mediation agreement of 1937 “did not deal with any 
other subject’’, ic. it did not deal with any obligation of 
either BRC or IBT to seek or not to seck different repre- 


10 Aw the Board found, the IBT attempted at the outset to avoid its similar 
obligation by presenting REA Express with a scope rule which varied from 
the mediation agreement. 
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sentation rights in the future. This, of course, could be 
accomplished only in accordance with the orderly pro- 
cedures of the Railway Labor Act, i.e. by filing and pro- 
cessing a representation application under Section 2, Ninth, 
which is what the BRC has done in this instance. 


Thus, the National Mediation Board, acting upon the 
request of IBT for an interpretation of the 1937 mediation 
agreement, interpreted that agreement as not constituting 
a no-raid pact of any kind. Since the IBT complaint is 
premised upon the assumption that the 1937 mediation 
agreement was a no-raid pact given continued vitality by 
incorporation of its language in the collective bargaining 
agreements, that complaint clearly seeks to establish an 
interpretation of the 1937 agreement different from that 
rendered by the National Mediation Board. 


Nor is the impact of the National Mediation Board’s 
interpretation of the 1937 mediation agreement upon the 
IBT complaint affected, as IBT contends (IBT Br. 27), by 


the Board’s statement in its interpretation opinion that 
it lacks jurisdiction to do anything more by interpretation 
than to construe the instrument produced through its 
mediatory function (J.A. 95). This statement has reference 
to the fact that a rule resulting from a mediation agree- 
ment which becomes a part of a collective bargaining 
agreement cannot be interpreted by the National Mediation 
Board but only by the National Railroad Adjustment 
Board, pursuant to the provisions of Section 3 of the Rail- 
way Labor Act (45 U.S.C.A., Section 153). The Board 
spelled out this limitation upon its authority in its inter- 
pretation opinion in this case (J.A. 96, 97). Consequently, 
the IBT is correct when it states in its brief (page 27) that 
the Board interpreted only the mediation agreement of 
1937 and did not interpret the seope rule of the existing 
current collective bargaining agreements. However, if by 
this argument the IBT means to say to the Court that its 
complaint is based not upon the 1937 mediation agreement 
but upon the scope rule of the current collective bargaining 
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agreements, then it has argued too far. It is erystal clear 
that neither the National Mediation Board nor the Courts 
have any authority to interpret the effect of such scope 
rule in the collective bargaining agreements. Insofar as 
the scope rule involved is incorporated in the current 
agreement between BRC and REA Express, it defines 
rights only as between those parties and can be interpreted 
only by the Third Division of the National Railroad Ad- 
justment Board pursuant to a claim filed with the Board 
by either the BRC or REA Express under Section 3 of the 
Railway Labor Act, and enforced by procedures provided 
therein. Brotherhood of Railroad Trainmen, et al. Vv. 
Chicago River & Indiana Ry. Co., 353 U.S. 30, 39 (1957) ; 
Union Pacific R. Co. v. Price, 360 U.S. 601 (1959) ; Brother- 
hood of Locomotive Engineers Vv. Louisville & Nashville 
R. Co.. 373 US. 33, 40 (1963) ; Gunther v. San Diego & 
Arizona Eastern Ry. Co. (Case No. 27, United States 
Supreme Court, October Term, 1965, decided December 8, 
1965), 34 Law Week 4058. 


Thus, if the IBT means to argue that its complaint is not 
contrary to the interpretation placed upon the 1937 media- 
tion agreement by the National Mediation Board because 
the complaint is based upon the scope rule of the respective 
collective bargaining agreements with REA Express, rather 
than on the 1937 agreement, the District Court clearly did 
not have jurisdiction to entertain the complaint and 
properly dismissed it. 


On the other hand, if the complaint is based upon the 
1937 mediation agreement, as clearly appears to be the 
case, then the National Mediation Board has equally clearly 
interpreted that agreement as not constituting a no-raid 
pact barring the filing of the BRC representation applica- 
tion, and the IBT complaint seeks a contrary ruling from 
the District Court. 


Finally, the National Mediation Board determined as a 
matter of policy, adhered to over a long period of time and 
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expressed to the IBT in 1954 in an earlier phase of the 
present representation dispute, that an agreement between 
unions cannot be used to deprive the majority of a craft 
or class of their rights conferred upon them by Section 2, 
Fourth, of the Railway Labor Act (45 U.S.C.A., Section 
152, Fourth) to select representatives of their own choosing 
(J.A. 65). The complaint of the IBT in the present case 
asks for a judicial determination directly opposed to this 
Board policy. Thus, without regard to the Board’s inter- 
pretation of the meaning of the 1937 mediation agreement, 
the complaint clearly secks to collaterally attack a Board 
policy in the administration of Section 2, Ninth, of the 
Railway Labor Act and to cireumvent that policy by a suit 
against the BRC. Moreover, the policy which the IBT thus 
secks to circumvent was only recently affirmed by the 
decision of the United States Supreme Court in Brother- 
hood of Railway and Steamship Clerks v. Association for 
the Benefit of Non-Contract Employees, 379 U.S. 814, at 
pages $24, 825 (1965). 
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THE IBT COULD NOT OBTAIN DIRECT JUDICIAL REVIEW 
OF THE DETERMINATIONS OF THE NATIONAL MEDIA- 
TION BOARD WITH RESPECT TO THE EFFECT OF THE 
1937 MEDIATION AGREEMENT ON THE REPRESENTATION 
DISPUTE INVOLVED 


The District Court further held that if the IBT had 
brought an action against the National Mediation Board 
to obtain judicial review of and sect aside the determinations 
of that Board with respect to the effect of the 1937 media- 
tion agreement upon the BRC representation application, 
the Court would have no power to act (J.A. 134). This 
conclusion is also clearly correct. 


The United States Supreme Court has made clear that 
determinations of the National Mediation Board made 
within the Board’s jurisdiction with respect to representa- 
tion matters under the Railway Labor Act are not subject 
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to judicial review. The only determinations of the Board 
with respect to such matters which could provoke judicial 
review are those made in excess of the Board’s statutory 
powers and contrary to the specific prohibitions of the 
statute. Switchmen’s Union of North America, et al. Vv. 
National Mediation Board, et al.. 320 U.S. 297 (1943); 
Brotherhood of Railway and Steamship Clerks, et al. v. 
Association for the Benefit of Non-Contract Employees, 
et al., 379 U.S. 814." 


The Supreme Court in its recent decision in the BRC v. 
ABNE case, cited above, reaffirmed the doctrine of the 
Switchmen’s Union case and removed all possible doubts 
as to its scope. At page $21 the Court stated as follows: 


“It is sometimes said that in Leedom v. Kyne, 358 
US 184, 3 Led 2d 210, 79 S Ct 180 (1958), the Court 
created an ‘exception’ to the doctrine of Switchmen’s 
Union. In Kyne, it was held that the law afforded a 
remedy in the courts when unlawful action by the 
Xational Labor Relations Board inflicted injury on 


one of the parties to a bargaining dispute. But this 
was no exception to Switchmen’s Union. Rather the 


11 This Court, as well as other Federal courts, have applied this principle 
in a wide variety of situations to preclude judicial review. I ES Chapter, 
Flight Engineers’ International Association v. National Mediation Board, et al., 
114 U.S. App. D.C. 229, ¢ 34 (D.C. Cir, 1962); UNA Chapter, Flight 
Engineers’ International A ociation Vv. National Mediation Board, et al., 111 
U.S. App. D.C. 121, 294 F.2d 905 (D.C. Cir, 1961); Airline Stewards and 
Stewardessxes Association Vv. National Mediation Board, et al. 111 U.S. App. 
D.C, 126, 294 F.2d 910 (D.C. Cir., 1961), cert. den. 369 U.S. 810; Decker, 
etal. ¥. Linea Aeropoxtal Venezolana, et al., 103 U.S. App. D.C. 301, 258 F.2d 
153 (D.C. Cir., 1958) ; Airline Dispatchers Association, et al. v. National Media- 
tion Board, et al. 89 U.S. App. D.C. 24, 189 F.2d 685 (D.C. Cir., 1951), cert. 
den. 342 US. S49; United Transport Service Employees of America, et al. V. 
National Mediation Board, et al., 35 U.S. App. D.C. 352, 179 F.2d 446 (D.C. 
Cir., 1949) ; United Transport Service Employees of America, ct al. V. National 
Mediation Board, et al., 79 U.S. App. D.C. 15, 141 F.2d 724 (D.C. Cir, 1944) ¢ 
National Federation of Railway Workers, et al. ¥. National Mediation Board, 
et aly 79 U.S. App. D.C. 16, 141 F.2d 725 (D.C. Cir, 1944) 3 Brotherhood of 
Railway and Steamship Clerks v. Atlantic Coast Line R. Co., 201 F.2d 36 (4th 
Cir., 1953); Rose, et al. v. Brotherhood of Railway and Steamship Clerks, 
181 F.2d 944 (4th Cir., 1950). 
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Court was careful to note that ‘[t]his suit is not one 
to ‘‘review,’’ in the sense of that term as used in the 
Act, a decision of the Board made within its juris- 
diction. Rather it is one to strike down an order of 
the Board made in excess of its delegated powers and 
contrary to a specific prohibition in the Act.’ Leedom 
v. Kyne, 358 US 184, 188, 3 L ed 2d 210, 214, 79 S Ct 
180. (Emphasis supplied.) The limited nature of 
this holding was re-emphasized only last Term where 
we referred to the ‘narrow limits’ and ‘painstakingly 
delineated procedural boundaries of Kyne.’ Boire v. 
Greyhound Corp., 376 US 473, 481, 11 L ed 2d 849, 
855, 84 S Ct 894 (1964).”’ 


This principle of non-judicial reviewability of Board 
actions is applicable to all inter-union disputes and 
specifically jurisdictional disputes between unions covered 
by the statute. General Committee v. M.-K.-T. R. Co., 320 
U.S. 323 (1943). In that case, which also involved a 
mediation agreement entered into under Board auspices 
and its effect upon representation, which the Court 
declared (page 336) : 


““Tt seems to us plain that when Congress came to 
the question of these jurisdictional disputes, it chose 
not to leave their solution to the courts. As we have 
already pointed out, Congress left the present 
problems far back in the penumbra of those few 
principles which it codified. Moreover, it selected 
different machinery for their solution. Congress did 
not leave the problem of inter-union disputes un- 
touched. It is clear from the legislative history of 
$2, Ninth that it was designed not only to help free 
the unions from the influence, coercion and control of 
the carriers but also to resolve a wide range of juris- 
dictional disputes between unions or between groups 
of employees. H. Rep. No. 1944, supra, p. 2; S. Rep. 
No. 1065, 73d Cong., 2d Sess., p. 3. However wide 
may he the range of jurisdictional disputes embraced 
within §2, Ninth, Congress did not select the courts 
to resolve them. To the contrary, it fashioned an ad- 
ministrative remedy and left that group of disputes 
to the National Mediation Board. If the present 
dispute falls within $2, Ninth, the administrative 
remedy is exclusive * * *.’? 
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It is thus clear that the IBT could not by a direct suit 
against the National Mediation Board have challenged the 
determinations of that Board with respect to the interpre- 
tation of the 1937 mediation agreement or the effect of 
that agreement upon the right of the BRC to file and 
process the representation application here involved. 


Indeed, nowhere in its brief does the IBT assert such 
aright. Rather, it argues its suit is not against the Board, 
but against BRC and that ‘while this Court might lack 
jurisdiction to enjoin the Board from processing appellee’s 
election application’, it is not deprived of jurisdiction to 
require BRC to withdraw its representation application 
(IBT Br. 28). 


This argument that the IBT can achieve by indirection 
a result that it could not achieve directly, ie. prevent the 
processing of the BRC representation application contrary 
to the National Mediation Board determinations is, as the 
District Court found, and as demonstrated below, without 
merit. 
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THE IBT COULD NOT ACHIEVE THROUGH THE GUISE OF A 
SUIT AGAINST BRC JUDICIAL REVIEW OF THE DETER- 
MINATIONS OF THE NATIONAL MEDIATION BOARD 

The District Court, having found that the National 

Mediation Board had made determinations with respect to 

the subject matter of the IBT complaint, and that the IBT 

could not obtain judicial review of these determinations 
through a direct suit against the National Mediation Board, 
concluded that the IBT could not achieve the same result 

by indirection through a suit against the BRC (J.-A. 134, 

135). This conclusion of the District Court was clearly 

correct. Order of Railway Conductors of America v. Penn- 

sylvania Railroad Company, 323 U.S. 166, 171, 172 (1944) ; 

Rose v. Brotherhood of Railway and Steamship Clerks, 181 

F.2d 944, 947 (4th Cir., 1950) ; Hagens v. United Fruit Com- 

pany, 135 F.2d 842 (2nd Cir., 1943) ; Brotherhood of Rail- 
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way and Steamship Clerks v. United Air Lines, 325 F.2d 
576 (6th Cir., 1963), cert. granted 377 U.S. 903, cert. dis- 
missed 379 U.S. 26 (1964). 


In the Pennsylvania Railroad case, cited above, the 
Order of Railway Conductors brought a declaratory judg- 
ment suit in the District Court against the National Medi- 
ation Board, the Pennsylvania Railroad, and the Brother- 
hood of Railroad Trainmen to sect aside actions of the 
National Mediation Board in certifying the trainmen as 
the representative of certain of the carrier’s employees 
who were members of the plaintiff union and for other 
relief in the representation dispute. The District Court 
dismissed the action. On appeal, this Court affirmed the 
dismissal as to all appellees (141 F.2d 366). Thereafter, 
the plaintiff petitioned the United States Supreme Court 
for a writ of certiorari naming only the Pennsylvania 
Railroad and the Brotherhood of Railroad Trainmen as 
respondents. The plaintiff union did not seek review of 
the judgment granting the motion of the National Medi- 
ation Board to dismiss the complaint. The Supreme Court 
held that the Board’s action in certifying the trainmen as 
the duly designated bargaining representative could not 
be challenged in the absence of the Board as a party and 
that this result could not be obtained by indirection 
through suing the railroad and the other union involved. 
The Supreme Court’s conclusions on this point read as 
follows: (pages 171, 172) 

“<The first and second prayers for relief seek the 
annulment and cancellation of the board’s certification 
and an injunction against board action. Plainly no 
such relief should be granted, if at all, in the absence 
of the board as a party. Because of the failure to 
appeal from the order dismissing it, the board is not, 


and never can be, a party to this cause, either here 
or in the courts below. 


‘‘The third, fourth and fifth prayers in effect request 
a declaration that the plaintiff is the representative 
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of the road conductors for bargaining notwithstanding 
the board’s certification to the contrary. Since the 
election and certification would not be annulled with- 
out making the board a party, that result cannot be 


obtained by indirection by having the court substitute 
itself for the board, or declare, independently of the 
board, who is the accredited representative of the 
plaintiff.’ 


Similarly, in the Rose case, the Fourth Circuit held that 
actions of the National Mediation Board could not be at- 
tacked through a suit against the BRC. The Fourth Cir- 
cuit’s findings on this point read as follows: (page 947) 

“In addition to this, the board has not been made a 
party to the proceedings, and the courts certainly may 
not set aside its orders behind its back. Order of 
Railway Conductors of America v. Penn. R. Co., 323 
U.S. 166, 171, 65 S.Ct. 222, 89 L.Ed. 154.”’ 


In the BRC suit against United Air Lines cited above, 
the BRC sought to enforce its collective bargaining agree- 
ment with Capital Airlines following the merger of Capital 
into United. The National Mediation Board had in- 
terpreted the agreeemnt made in mediation as binding on 
Capital’s successors. The complaint was dismissed by the 
District Court on the ground that the suit involved matters 
of representation over which the Courts had no jurisdic- 
tion. The United States Court of Appeals for the Sixth 
Circuit affirmed this decision. It rejected in the following 
language the BRC argument that the suit should be en- 
tertained because it was a suit to enforce a contract right: 
(page 579) 

“By skillful pleading in this case, appellant has 
tried to avoid the consequences of these three Supreme 


Court decisions above cited, which clearly otherwise 
would be controlling. Appellant contends that the 


12 The Supreme Court granted the BRC petition for a writ of certiorari to 
review the decision of the Sixth Circuit in this ease but after argument dis- 
missed the writ as improvidently granted. 379 US, 26. 
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complaint does not ask for an adjudication of a dis- 
pute concerning representation rights, but involves a 
dispute between the representative of employees and a 

carrier concerning the latter’s contract obligations. 
It is significant, however, that the first paragraph of 
the complaint, after stating that this is an action for 
declaratory judgment, proceeds to make the following 
averment: 


‘It is brought because there now exists, as will here- 
inafter be more fully described, an actual contro- 
versy between the parties with respect to mainten- 
ance of a collective bargaining agreement executed 
pursuant to the provisions of the Railway Labor 
Act (45 U.S.C.A., Section 151 et seq.).? 


‘Looking through form to substance, we agree with 
the District Court that, although the suit is cast in 
the form of an action under the law of contracts, it 
in fact involves a_ representation dispute. Even 
though an action is brought as one sounding in con- 
tract the courts have no jurisdiction ‘ where ‘‘validity’’ 
of the contract depends upon the merits of a repre- 
sentation dispute.’ Division No. 14, Order of Rail- 
road Telegraphers vy. Leighty, 298 F.2d 17, 20 
(CLA. 4).”’ 


The District Court was, therefore, plainly right when 
it held that the IBT action could not be entertained be- 
cause it was an effort to achieve by indirection what could 
not be done directly, i.e. secure judicial review of de- 
terminations of the National Mediation Board. 


In spite of this clear barrier to its complaint, the IBT 
argues that it is entitled to prosecute its complaint under 
Section 301(a) of the Labor-Management Relations Act 
(29 U.S.C.A., Section 185(a)). The District Court re- 
jected this contention (J.A. 135). For the reasons sct 
forth below, such contention should also be rejected by 
this Court. 


The 1937 mediation agreement, upon which the IBT 
bases its complaint, is an agreement with a carrier sub- 


36 


ject to the Railway Labor Act and relates to employees 
subject to that statute (J.A. 16, 43). Section 301 of the 
Labor-Management Relations Act has no applicability to 
such an agreement and cannot serve as a basis for a suit 
based on such an agreement. 


The IBT in its brief (pages 14 and 15) argues that 
Section 301 is applicable to a Railway Labor Act contract 
because that Section authorizes suits for violation of con- 
tracts between an ‘‘employer and a labor organization 
representing employees in an industry affecting commerce”’ 
or between ‘‘any such labor organizations’’, and because 
both the BRC and the IBT represent at least some em- 
ployees in industries affecting commerce within the mean- 
ing of the statute.* However, Section 2 of the Labor- 
Management Relations Act (29 U.S.C.A., Section 152) 
which defines the coverage of Chapter I thereof, contain- 
ing the general provisions of the statute, specifically ex- 
cludes both employers subject to the Railway Labor Act 


and individuals employed by such employers subject to 
that statute. Section 2(2) provides that the term em- 


*-* * 


ployer ‘‘shall not include any person subject to the 
Railway Labor Act, as amended from time to time”’, while 
Section 2(3) provides that the term employee ‘shall not in- 
clude * * * any individual employed by an employer subject 
to the Railway Labor Act, as amended from time to time’’. 
In addition, Section 212 of the Labor-Management Rela- 
tions Act (29 U.S.C.A., Section 182) provides that the 
provisions of Chapter TII relating to the conciliation of 
labor disputes ‘‘shall not be applicable with respect to 
any matter which is subject to the Railway Labor Act, 
as amended from time to time’’. These statutory pro- 
visions have been held to exclude from the coverage of 
the National Labor Relations Act or its suecessor, the 
Labor-Management Relations Act, matters arising out of 


13 Contrary to the assertions in the IBT brief, the BRC no longer represents 
any steamship clerks. 
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employer-employee relationships of carriers subject to the 
Railway Labor Act. Local Union No. 25 of International 
Brotherhood of Teamsters v. New York, New Haven & 
Hartford Railroad Company, 350 U.S. 155, reh. den. 350 
U.S. 977 (1956); National Labor Relations Board v. In- 
tertor Enterprises, Inc., 298 F.2d 147 (9th Cir., 1961). 


In the New York, New Haven & Hartford ease, the 
Supreme Court spoke as follows with respect to the ex- 
clusion of Railway Labor Act matters arising from the 
coverage of the National Labor Relations Act and its 
successor statute: (page 159)™ 


“The Act, in its definition of an ‘employer,’ ex- 
pressly excludes anyone subject to the Railway Labor 
Act. 61 Stat. 137, 29 USC $152(2). It is of course 
true that employer-employee relationships of rail- 
roads such as respondent are governed by the Rail- 
way Labor Act, which was passed before either the Na- 
tional Labor Relations Act or the Labor Management 
Relations Act. Neither of the latter Acts was intended 
to tread upon the ground covered by the Railway 
Labor Act. J¢ is clear that neither railroads nor their 
employees may carry their grievances with one an- 
other to the N.L.R.B. for resolution.’? (Emphasis 
supplied) 


Likewise, in the /nterior Enterprises ease, the 9th Cir- 
cuit held that an air carrier subject to the provisions of 
the Railway Labor Act was not subject to the unfair labor 
practice provisions of the National Labor Relations Act. 


This exclusion from the provisions of the National 
Labor Relations Act and its successor statute of matters 
arising out of the employer-employee relationships of car- 
riers subject to the Railway Labor Act has been specifically 


14 The Court held that the exclusion from the National Labor Relations Act 
and its successor statute of matters arising out of employer-employee relation- 
ships of carriers subject to the Railway Labor Act would not preelude such a 
carrier from secking the aid of the National Labor Relations Board with 
respect to matters totally unrelated to such relationships and covered by 
the Act. 
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held to preclude suits relating to such matters based upon 
Section 301 of the Labor-Management Relations Act. In- 
ternational Association of Machinists v. Eastern ir Lines, 
Inc.. 320 F.2d 451 (Sth Cir., 1963); Bruno v. Northeast 
Airlines, Inc., 229 F. Supp. 716 (D.C. Mass., 1964). In 
the Eastern Air Lincs ease, the [AM attempted to rely 
upon Section 301 as a basis for a suit on a Railway Labor 
Act contract against Eastern Air Lines, an air carrier 
subject to that statute. In rejecting Section 301 as a 
basis for Federal court jurisdiction of such a suit, the 
Fifth Cireuit spoke as follows: (page 455) 
“While the complaint invokes jurisdiction also under 
the ‘National Labor Relations Act, 29 U.S.C.A. § 185’ 
this is of no avail because, while we have found no 
eases on the question, our comparison of the Railway 
Labor Act with the National Labor Relations Act, par- 
ticularly 29 U.S.C.A. $185 and the definition sections 
99 U.S.C.A. $$142 and 152, convinces us that 29 
U.8.C.A. $185 has no applicability to this case.”’ 


In the Northeast Airlines casc, the District Court dis- 
missed a suit by former employees of that air carrier 
brought under Section 301 of the Labor-Management Re- 
lations Act. The Court cited the provisions of the statute, 
quoted above, excluding employers and employees sub- 
ject to the Railway Labor Act. With respect to Section 
912, the Court stated that ‘‘* * * it emphasizes the in- 
tent of Congress to exclude completely from the scope of 
the 1947 Act the whole field of labor-management relations 
for which Congress had provided a separate regulatory 
scheme in the Railway Labor Act’’ (page 718). 


In contrast, there are no Federal court decisions holding 
that Section 301 may be used as a basis for a suit to 
enforee an agreement between a carrier subject to the Rail- 
way Labor Act, and organizations representing employees 
subject to that statute, and covering employees subject to 
that statute, such as is here involved. Indeed, the decision 
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of the Supreme Court in International Association of Ma- 
chinists v. Central Airlines, 372 U.S. 682 (1963), cited by 
the IBT in its brief as a basis for the jurisdiction of the 
District Court over its complaint (page 15) clearly indi- 
cates that Section 301 is not applicable to Railway Labor 
Act contracts. In that case, the IAM had brought suit to 
enforce an award of an air carrier system board of ad- 
justment created by agreement with the air carrier pur- 
suant to the mandatory requirements of Section 204 of the 
Railway Labor Act (45 U.S.C.A., Section 184). The Su- 
preme Court held that such a suit could be brought under 
Sections 1331 and 1337 of the Judicial Code because it 
found (page 691) that ‘‘The Section 204 contract, like the 
Labor Management Relations Act Section 301 contract, is 
a Federal contract and is, therefore, governed and enforce- 
able by Federal law in Federal court’’. While this finding 
recognized that a suit to enforce provisions of the specific 
kind of agreement encompassed by a Section 204 Railway 
Labor Act contract could be brought in a Federal court 
on the basis of general Federal jurisdiction, it excluded 
Section 301 as a basis therefor." 


Nor do the recent decisions of this Court in Masters, 
Mates & Pilots v. National Labor Relations Board, 59 
LRRM 2566 (1965), and in International Brotherhood of 
Electrical Workers, et al. v. National Labor Relations 
Board, 350 F.2d 791 (1965), establish that Section 301 is 


15 This decision, insofar as it relates to suits to enforce Railway Labor Act 
contracts, is clearly limited to Section 204 contracts and does no more than 
provide the same enforcement machinery for airline adjustment board awards 
as is set up in Section 3(p) of the Railway Labor Act for National Railroad 
Adjustment Board awards. It cannot be used, as the IBT attempts to use 
it, as a basis for the jurisdiction of Federal courts over suits involving the 
interpretation and application of any Railway Labor Act contract. The inter- 
pretation and application of such contracts cannot be undertaken by the courts 
whether they are railroad contracts, as here involved, Union Pacific R. Co. v. 
Price, 360 U.S. 601 (1959) ; Pennsylvania Railroad Company v. Day, 360 U.S. 
548 (1959), or airline contracts Bower v, Eastern Air Lines, 214 F.2d 623 
(3rd Cir., 1954), cert. den. 348 U.S. 871; Woolley v. Eastern Air Lines, Inc., 
250 F.2d 86 (5th Cir., 1957), cert. den. 356 U.S, 931. 


40 


applicable to Railway Labor Act contracts. All that these 
decisions establish is that under certain circumstances 
Railway Labor Act unions may violate the secondary boy- 
cott provisions of the National Labor Relations Act either 
by acting as agents for National Labor Relations Act 
unions or as joint venturers with such unions. This in- 
terpretation of the scope of the secondary boycott pro- 
visions of the National Labor Relations Act is totally un- 
related to the issue of whether Section 301 may be used 
as a basis for a suit to interpret and enforce a Railway 
Labor Act contract. 


It is also clear that the IBT argument as to the applica- 
tion of Section 301 is directly contrary to the provisions 
of the Railway Labor Act with respect to the interpreta- 
tion and application of Railway Labor Act agreements. 
Tf, as the IBT argues, the language of Section 301 governs 
a contract dealing with Railway Labor Act employees, then 
a suit may be brought against a Railway Labor Act em- 
ployer to enforce any Railway Labor Act contract although 
the Supreme Court has clearly established that the pro- 
visions of the Railway Labor Act constitute a system 
of compulsory arbitration for the interpretation and 
application of these agreements. Brotherhood of Railroad 
Trainmen, et al. v. Chicago River & Indiana Railroad 
Company, 353 U.S. 30 (1957). Moreover, the IBT argu- 
ment would render meaningless the provisions of Section 
5, Second, of the Railway Labor Act authorizing the Na- 
tional Mediation Board to interpret the meaning or 
application of those agreements executed in mediation 
under the auspices of the Board since it would permit a 
party thereto to apply to the National Mediation Board 
for an interpretation of the agreement and then, if it re- 
ceives a decision that it does not like, the party may bring 
a suit to enforce the agreement and obtain a judicial in- 
terpretation of the meaning or application thereof without 
regard to the action of the National Mediation Board and 
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contrary to the well established principles that the determi- 
nations of the Board are not subject to judicial review. 


In short, the IBT argument leads to the conclusion that 
Congress in the enactment of Section 301 intended to carve 
out an exception to its purpose and intent of leaving the 
matters covered by the Railway Labor Act to determina- 
tion by the National Mediation Board. There is nothing 
to indicate such a Congressional intent. The cases relied 
upon by the IBT in its brief with respect to Federal court 
jurisdiction under Section 301 to enforce agreements where 
the actions involved constitute both an unfair labor practice 
under the National Labor Relations Act and a violation of 
the agreement (IBT Br. 28-30), have no application to the 
functions of the National Mediation Board nor do they 
establish the basic proposition that Section 301 is ap- 
plicable to Railway Labor Act contracts. 


Finally, even if Section 301 were generally applicable 
to Railway Labor Act contracts, it would not provide a 
basis for the complaint in this case. The decision in 
United Textile Workers of America v. Textile Workers 
Union, 258 F.2d 743 (7th Cir., 1958), upon which the IBT 
principally relies, did not involve a suit asking the Fed- 
eral court to interpret and apply a no-raid pact or a 
suit asking the Federal court to enforce such an agreement 
where the tribunal authorized to interpret the agreement 
had, as in this case, held that it did not constitute a no- 
raid pact. Rather, that suit involved an action to enforce 
the AFL-CIO no-raid agreement" in a situation where the 
plaintiff had submitted the issue of the interpretation of 


16 Since the expulsion of the IBT from the AFL-CIO it has not regarded 
itself as under any restraint to not raid the BRC or any other organization. 
Thus, in National Mediation Board Case No. C-3535 the IBT successfully 
raided the BRC representation of stock clerks on Western Air Lines and in 
Case No. R-3781 it is now engaged in an effort to raid the BRC representation 
of certain employees of Pan American World Airways, The IBT can hardly 
pose in the present case, as it seeks to do in its brief, as the defender of 
labor stability by reason of a policy of no raiding. 
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the agreement and the question of the defendant’s viola- 
tion thereof to the arbitrator provided for by the AFL- 
CIO agreement and it had been held that the defendant’s 
action violated the agreement. The Textile Workers case 
does not stand for the proposition that a suit may be 
brought under Section 301 to enforce a no-raid pact where 
the tribunal which has the authority to interpret the mean- 
ing or application of that agreement has found that there 
is no violation thereof. No do any of the other Court 
decisions cited by the IBT stand for such proposition, 


It thus makes no difference whether the Textile Workers 
decision is or is not good law with respect to National 
Labor Relations Act contracts in the factual context pre- 
sented in that case. The District Court, after it had 
found that the IBT action would not lic, observed (J.A. 
135) that other Federal courts had not agreed with the 
Seventh Circuit decision citing International Union v. Metal 
Polishers Union, 180 F. Supp. 280, 285 (S.D. Calif., 1960) ; 
Local 33. International Hod Carriers, Etc. v. Mason 
Tenders, Etc., 291 F.2d 496, at 502 and 503 (2nd Cir., 
1961). These other decisions raise the basic question of 
whether or not a court may entertain a suit to enforce 
a National Labor Relations Act no-raid agreement in an 
action in which that agency is not a party and contrary 
to the policy of that agency with respect to such agree- 
ments. The IBT argues in its brief (pages 31-36) that the 
Textile Workers dccision is correct. The basic argument 
is that the question was settled by the decision in Retail 
Clerks v. Lion Dry Goods, 369 U.S. 17. However, the 
Lion Dry Goods case did not deal with the problem in- 
volved at all and subsequently the Seventh Cireuit itself 
in National Labor Relations Board v. Weyerhaeuser Co., 
276 F.2d 865 (1960), cert. den. 364 U.S. 879, modified the 
Textile Workers decision by recognizing that there existed 
a problem of accommodation of statutory powers which 
could only be resolved on a case-by-case basis. It is a 
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reasonable conclusion that the Seventh Cireuit, faced with 
the situation here involved, would not entertain the suit. 
However, the decision in the District Court did not rest on 
any disagreement with the Textile Workers case as applied 
to National Labor Relations Act contracts and it is not 
necessary for this Court to decide such a question in the 
present case. The Court is not here dealing with a Na- 
tional Labor Relations Act contract but with a Railway 
Labor Act contract and it is not dealing with a situation 
like that in the Textile Workers case in which the agency 
involved had not interpreted or applied the claimed no- 
raid agreement. 


Likewise, this case does not present any question, as 
argued by the IBT brief (pages 37, 38), with respect to 
the scope of review of National Mediation Board actions 
or determinations as compared to those of the National 
Labor Relations Board. Although the District Court made 
reference to such a distinction (J.A. 135), this was not 


the basis of the District Court decision. The absence of 
review of determinations of the National Mediation Board 
is firmly established by the cases cited above and the IBT 
complaint, no matter how it is argued, is an effort by a 
collateral action to cireumvent determinations of the Na- 
tional Mediation Board made pursuant to specific statu- 
tory authority and in response to applications of the IBT. 
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CONCLUSION 


Upon the basis of the foregoing points and authorities, 
the BRC submits that the judgment and order of the 
District Court should be affirmed. 


Respectfully submitted, 


Epwarp J. Hickey, JR. 
Wim J. Hickey 
James L. Hicusaw, JR. 
620 Tower Building 
Washington, D. C. 20005 
Attorneys for Appellee 
Brotherhood of Railway 
and Steamship Clerks 


Of Counsel: 

Mvtuotuann, Hickey & Lyman 
620 Tower Building 
Washington, D. C. 20005 


December, 1965 
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APPENDIX A 


Statute Involved 


Section 2, Ninth, of the Railway Labor Act (45 U.S.C.A., 
Section 152, Ninth) : 


“Ninth. If any dispute shall arise among a carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in accordance 
with the requirements of this chapter, it shall be the 
duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute and 
to certify to both parties, in writing, within thirty 
days afer the receipt of the invocation of its services, 
the name or names of the individuals or organizations 
that have been designated and authorized to represent 
the employees involved in the dispute, and certify the 
same to the carrier. Upon receipt of such certifica- 
tion the carrier shall treat with the representative so 
certified as the representative of the craft or class 
for the purposes of this chapter. In such an investiga- 
tion, the Mediation Board shall be authorized to take a 
secret ballot of the employees involved, or to utilize 
any other appropriate method of ascertaining the 
names of their duly designated and authorized repre- 
sentatives in such manner as shall insure the choice of 
representatives by the employees without interference, 
influence, or coercion exercised by the carrier. In the 
conduct of any election for the purposes herein indi- 
cated the Board shall designate who may participate 
in the election and establish the rules to govern the 
election, or may appoint a committee of three neutral 
persons who after hearing shall within ten days desig- 
nate the employees who may participate in the elec- 
tion, The Board shall have access to and have power 
to make copies of the books and records of the carriers 
to obtain and utilize such information as may be 
deemed necessary by it to carry out the purposes and 
provisions of this paragraph.”’ 
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Section 5, Second, of the Railway Labor Act (45 U.S.C.A., 
Section 155, Second) : 

‘Second. In any ease in which a controversy arises 
over the meaning or the application of any agreement 
reached through mediation under the provisions of 
this chapter, either party to the said agreement, or 
both, may apply to the Mediation Board for an inter- 
pretation of the meaning or application of such agree- 
ment. The said Board shall upon receipt of such re- 
quest notify the parties to the controversy, and after 
a hearing of both sides give its interpretation within 
thirty days.”’ 


APPENDIX B 
NATIONAL MEDIATION BOARD 
WASHINGTON, D. c. 20572 
December 10, 1965 
Case No. R-3750 
Certification 
In the matter of 
REPRESENTATION OF EMPLOYEES 
OF 
RE A Express, Inc. 
Clerical Office, Station and Storehouse Employees 


The services of the National Mediation Board were in- 
voked by the Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employes, 
to investigate and determine who may represent for the 
purposes of the Railway Labor Act, as provided by Sec- 
tion 2, Ninth, thereof, the craft or class of Clerical, 
Office, Station and Storehouse Employees, employees of 
REA Express, Inc. 


At the time application was received certain of these 
employees were represented by the Brotherhood of 
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Railway and Steamship Clerks, Freight Handlers, 
Express and Station Employes, while certain other em- 
ployees were represented by the International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers 
of America. In addition, the application also included a 
number of employees not represented by any individual or 
organization. 


The Board assigned Mediator William H. Pierce to in- 
vestigate, 


Finpin¢s 


During the course of investigation a question arose as 
to who should participate as eligible voters in the event 
an election was required. After hearing in which all par- 
ties were allowed to participate, the Board issued Findings 
Upon Investigation, dated September 8, 1965. 


The Mediator then resumed the investigation and by 
direction of the Board conducted an election by U. S. Mail 
to determine the employees’ representation choice. 


The following is the result of the election as reported by 
the Mediator on December 5, 1965, in New York, New 
York. 


Number of Employees Voting: 


Brotherhood 
International of Railway & 
Brotherhood of Steamship 
Teamsters, Clerks, Freight 
Chauffeurs, Handlers, 
Warehousemen Express & Number of 
& Helpers of Station Void Employees 
America Employes Ballots Eligible 


Clerical, Office, Station 
and Storehouse 
Employees 10,192 17,867 261 35,560 


The National Mediation Board further finds that the 
carrier and employees in this case are, respectively, a car- 
rier and employees within the meaning of the Railway 
Labor Act, as amended; that this Board has jurisdiction 
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over the dispute involved herein; and that the interested 
parties were given due notice of investigation. 


CERTIFICATION 


In accordance with Section 2, Ninth, of the Railway La- 
bor Act and based upon its investigation pursuant thereto 
the National Mediation Board certifies that the Brother- 
hood of Railway and Steamship Clerks, Freight Handlers, 
Express and Station Employes has been duly designated 
and authorized to represent, for the purposes of the Rail- 
way Labor Act, all employees of REA Express, Inc., its 
successors and assigns in the craft or class of Clerical, 
Office, Station and Storehouse Employees more particu- 
larly set forth in the Findings Upon Investigation issued 
by the Board on September 8, 1965. 


By order of the NatioxaL Mepration Boarp. 


Tuomas A. Tracy 
Executive Secretary 


